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b.

Intervenors and Amici: No intervenors or amici appeared

before the Copyright Royalty Board.

2. The parties, intervenors, and amici before this Court are as follows:
a. Appellants:
AccuRadio, LLC

Bonneyville International Corp.

Collegiate Broadcasters, Inc.

DiMA

Digitally Imported, Inc.

Harvard Radio Broadcasting Co., Inc.

Intercollegiate Broadcasting System, Inc.

National Public Radio, Inc. (including its member stations and
all Corporation for Public Broadcasting-qualified
stations)

National Religious Broadcasters Music License Committee

National Religious Broadcasters Noncommercial Music
License Committee

Radio Paradise, Inc.

Radioio.com LLC

Royalty Logic, Inc.

Appellee:
Copyright Royalty Board

Intervenors:

National Association of Broadcasters (in support of Appellants)

SoundExchange, Inc. (in support of the Copyright Royalty
Board)
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d. Amici:
Noncommercial Broadcasters are unaware of any amici at this
time.

B. Rulings Under Review

Noncommercial Broadcasters seek review of the order issued by the Board
on March 2, 2007, published in the Federal Register on May 1, 2007 as Digital
Performance Right in Sound Recordings and Ephemeral Recordings, Final
Determination of Rates and Terms, Docket No. 2005-1 CRB DTRA, 72 Fed.

Reg. 24,084 (May 1, 2007) (J.A._71), and amended on May 30, 2007 at 72 Fed.
Reg. 29,886 (May 30, 2007) (J.A._901) (“Determination”). Noncommercial
Broadcasters also seek review of the Board’s April 16, 2007 denial of rehearing of
its March 2, 2007 order (J.A._896).

C. Related Cases

This case was not previously before this Court or any other court. There are
a total of eight related cases pending before this Court, all of which have been
consolidated under docket number 07-1123 by order of this Court dated June 1,
2007. They include:

. Intercollegiate Broadcasting System, Incorporated, A Rhode Island

Non-Profit Corporation and Harvard Radio Broadcasting Company,
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Inc., a Massachusetts Eleemosynary Corporation v. Copyright Royalty
Board, No. 07-1123;
. Royalty Logic, Inc. v. Copyright Royalty Board, No. 07-1168;
. Digital Media Association v. Copyright Royalty Board, No. 07-1172;
° National Public Radio, Inc. v. Copyright Royalty Board, No. 07-1173;
° AccuRadio LLC, et al. v. Copyright Royalty Board, No. 07-1174;
® Collegiate Broadcasters, Inc. v. Copyright Royalty Board, No. 07-
1177,

® National Religious Broadcasters Noncommercial Music License
Committee v. Copyright Royalty Board, No, 07-1178; and

o National Religious Broadcasters Music License Committee and
Bonneville International Corp. v. Copyright Royalty Board, No. 07-
1179.

In a February 19, 2008 review of the Board’s determinations setting rates
and terms under the sections 112 and 114 statutory licenses for preexisting
subscription services, preexisting satellite digital audio radio services, and certain
types of new subscription services, the Register of Copyrights recently commented
in dicta that she believed that the Board had erred in this case in construing its

statutory obligation regarding the rates for so-called “ephemeral” recordings under
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the section 112 statutory license. 73 Fed. Reg. 9,143, 9,143 & n.1 (Feb. 19, 2008).

The Register did not raise this issue in the current proceeding or intervene in this

appeal within the time permitted, nor do Noncommercial Broadcasters raise the

issue on appeal here.

D. Deferred Appendix

The parties are using a deferred joint appendix.
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CORPORATE DISCLOSURE STATEMENT: NATIONAL RELIGIOUS
BROADCASTERS NONCOMMERCIAL MUSIC LICENSE COMMITTEE

Appellant the National Religious Broadcasters Noncommercial Music
License Committee (“NRBNMLC”), appellant in No. 07-1178, is the
noncommercial arm of the National Religious Broadcasters Music License
Committee (“NRBMLC”). The NRBMLC, in turn, is a standing committee of the
National Religious Broadcasters (“NRB”), a trade association representing more
than 1,300 radio and television stations, program producers, multimedia
developers, and related organizations around the world. The NRB is a non-profit
corporation that has no parent companies, and no publicly held company has a
10% or greater ownership interest in the NRB. The purpose of the NRBNMLC is
to represent the interests of religious noncommercial radio stations in issues of
music licensing. Many of the stations represented by the NRBNMLC have
simulcast their programming over the Internet pursuant to the 17 U.S.C. §§112 and
114 statutory licenses at issue in the decision by the Board challenged in this
proceeding.

The NRBNMLC was a party to and an active participant in the proceeding
that led to the Board’s decision, which was dated March 2, 2007, published in the
Federal Register on May 1, 2007 at 72 Fed. Reg. 24,084 (J.A._71), and amended

on May 30, 2007 at 72 Fed. Reg. 29,886 (J.A._901).
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CORPORATE DISCLOSURE STATEMENT: COLLEGIATE
BROADCASTERS, INC.

Appellant Collegiate Broadcasters, Inc. (“CBI”) is a tax-exempt not-for-
profit organization, under section 501(c)(3) of the Internal Revenue Code. CBI's
mission is to represent students involved in radio, television, webcasting and other
media ventures; ensure a commitment to education and the student pursuit of
excelle;nce through active involvement in electronic media; promote cooperative
efforts between CBI and other national, regional and state media organizations;
facilitate the discussion of issues related to student operated electronic media.

CBI, by and through its undersigned attorneys, certifies that it has not issued
shares to the public, and has no parent companies, subsidiaries, or affiliates that
have issued shares to the public. Thus, no publicly held company can own more
than 10% of stock in CBI.

CBI was a party to and an active participant in the proceeding that led to the
Board’s decision, which was dated March 2, 2007, published in the Federal
Register on May 1, 2007 at 72 Fed. Reg. 24,084 (J.A._71), and amended on May

30, 2007 at 72 Fed. Reg. 29,886 (J.A._901).
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CORPORATE DISCLOSURE STATEMENT:
NATIONAL PUBLIC RADIO, INC.

National Public Radio (“NPR”), appellant in No. 07-1173, is a not-for-profit
corporation that produces and distributes noncommercial news, talk, and
entertainment programming. It has no parent companies, and no publicly traded
company holds a 10% or greater ownership interest. NPR is also a membership
organization of separately licensed and operated public radio stations across the
United States, collectively they are NPR Member Stations. Corporation for Public
Broadcasting qualified stations are noncommercial educational stations which meet
criteria established by the Corporation for Public Broadcasting (“CPB”) to receive
funding from CPB. Many of these stations are members of NPR; the remainder are
other public radio stations similar to NPR member stations.

NPR was a party to and an active participant in the proceeding that led to the
Board’s decision, which was dated March 2, 2007, published in the Federal
Register on May 1, 2007 at 72 Fed. Reg. 24,084 (J.A._71), and amended on May

30, 2007 at 72 Fed. Reg. 29,886 (J.A._901).
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GLOSSARY

1998 CARP_
Report

The report of the Copyright Arbitration Royalty
Panel in the 1996-1998 proceeding to set rates
for the public performance of musical works by
certain noncommercial public broadcasters,
including NPR, under the section 118 statutory
license for the term January 1, 1998 to
December 31, 2002, found at Report of the
Copyright Royalty Arbitration Panel, Docket
No. 96-6 CARP-NCBRA (July 22, 1998)
(J.A._3,310).

2002_CARP_
Report

The report of the Copyright Arbitration Royalty
Panel in the 2001-2002 proceeding to set rates
under the section 112 and 114 statutory licenses
for eligible nonsubscription and new
subscription services for the term October 28,
1998 through December 31, 2004, found at
Report of the Copyright Arbitration Royalty
Panel, Docket No. 2000-9 CARP DTRA 1& 2
(Feb. 20, 2002) (J.A._514).
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Aggregate Tuning
Hours, or ATH

As set forth in 37 C.F.R. §380.2, the total hours
of programming that a licensee has transmitted
during the relevant period to all listeners within
the United States from all channels and stations
that provide audio programming consisting, in
whole or in part, of eligible nonsubscription
transmissions or noninteractive digital audio
transmissions as part of a new subscription
service, less the actual running time of any
sound recordings for which the Licensee has
obtained direct licenses apart from 17 U.S.C.
§114(d)(2) or which do not require a license
under United States copyright law. By way of
example, one ATH represents one hour of
programming transmitted to one listener.

APA

The Administrative Procedure Act, as set forth
in scattered sections of Title 5 of the United
States Code.

Board

The Copyright Royalty Board, the body
consisting of the three Copyright Royalty Judges
authorized by Congress in 17 U.S.C. §801 to
perform a variety of functions, including setting
rates and terms under various statutory licenses.
The Board is appointed by the Librarian of
Congress and is the entity that issued the
Determination.

CARP

A Copyright Arbitration Royalty Panel, the
predecessor bodies to the Copyright Royalty
Board. CARPs were ad hoc panels of arbitrators
charged with setting royalty rates for the
statutory licenses now entrusted to the Board,
and their determinations were subject to review
by the Librarian of Congress.

- XiX -




CBI

Collegiate Broadcasters, Inc., a group of college-
affiliated noncommercial radio stations that
participated in the proceeding below and is an
Appellant here and one of the authors of this
brief.

Determination

The final determination in this proceeding made
by the Copyright Royalty Board setting rates and
terms for the sections 112 and 114 statutory
licenses for public performances and ephemeral
reproductions of sound recordings by eligible
nonsubscription and new subscription services.
The Determination was published at 72 Fed.
Reg. 24,084 (May 1, 2007) (J.A._71) and
amended at 72 Fed. Reg. 29,886 (May 30, 2007)
(J.A._901) and is the subject of review in this
case. The rates were codified at 37 C.F.R.
§380.3.

DIiMA

The Digital Media Association, a trade
association of commercial webcasters that
participated in the proceedings below and is an
Appellant here.

IBS

The Intercollegiate Broadcasting System, a
nonprofit tax-exempt membership organization
of noncommercial, educationally affiliated
stations. IBS participated in the proceeding
below and is an Appellant here and one of the
authors of this brief.

Interactive
Service

A service that enables a member of the public to
receive a transmission of a program specially
created for the recipient, or on request, a
transmission of a particular sound recording,
whether or not as part of a program, which is
selected by or on behalf of the recipient, as
defined in 17 U.S.C. §114G)(7).
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Joint Noncomm_
PFF

Joint Noncommercial Proposed Findings of Fact,
Submitted by National Public Radio, Inc.,
Corporation for Public Broadcasting-Qualified
Stations, the National Religious Broadcasters
Noncommercial Music License Committee, and
Collegiate Broadcasters, Inc. in the proceeding
below on December 12, 2006 (J.A._2,482).

Librarian_PSS

Determination

The determination of the Librarian of Congress
in the 1996-1998 Preexisting Services CARP
proceeding setting rates and rates for the section
112 and 114 statutory licenses for preexisting
subscription services for the period commencing
June 1, 1998, found at Determination of
Reasonable Rates and Terms for the Digital
Performance of Sound Recordings, 63 Fed. Reg.
25,394 (May 8, 1998).

Noncommercial
Service, or
Noncommercial
Webcaster

As set forth in 37 C.F.R. §380.2(h), a licensee
that makes eligible digital audio transmissions
and (a) is exempt from taxation under section
501 of the Internal Revenue Code of 1986 (26
U.S.C. 501); (b) has applied in good faith and
based on commercially reasonable grounds to
the Internal Revenue Service for such
exemption; or (c) is operated by a State or
possession or any governmental entity or
subordinate thereof, or by the United States or
District of Columbia, for exclusively public
purposes.

Noncommercial
Broadcasters

Noncommercial terrestrial radio broadcaster
representatives participating in this proceeding —
namely: CBI, IBS, WHRB, NPR, and the
NRBNMLC.
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Noninteractive
Service

A service that does not meet the definition of
Interactive Service set forth in 17 U.S.C.

§1143)(7).

NPR

National Public Radio, Inc., a producer and
distributor of noncommercial news, talk, and
entertainment programming that serves
audiences in partnership with independently
owned and operated noncommercial stations.
NPR, including its member stations and
Corporation for Public Broadcasting-qualified
public radio stations (collectively, “public radio
stations™), participated in the proceeding below
and is an Appellant here and an author of this
Brief.

NPR Agreement

The agreement between NPR and
SoundExchange for statutory licenses under
sections 112 and 114 for the term October 28,
1998 to December 31, 2004, dated November
13, 2001 and admitted into the record as SERV-
D-X 157 (J.A._3,035).

NRBNMLC

The National Religious Broadcasters
Noncommercial Music License Committee, a
committee that represents the interests of
religious and other mixed-format
noncommercial radio stations in music licensing
matters. The NRBNMLC was a participant in
the proceeding below and is an Appellant here
and one of the authors of this brief.

Performance

Each instance in which any portion of a sound
recording is publicly performed to a Listener by
means of a digital audio transmission, as defined
in 37 C.F.R. §380.2(i), excluding the
transmissions identified in that section.
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PCL Proposed Conclusions of Law of the identified
party or parties filed in the proceeding below.

PFFE Proposed Findings of Fact of the identified party
or parties filed in the proceeding below.

RB A group of commercial terrestrial radio stations
that participated in the proceedings below as
“Radio Broadcasters” and are Appellants here.

Recordkeeping The obligations of statutory licensees to

Requirements maintain records of and report their use of sound
recordings to SoundExchange pursuant to 37
C.F.R. Part 370.

RPFF Reply Proposed Findings of Fact of the
identified party or parties filed in the proceeding
below.

Section 112 The statutory license under section 112 of the

Statutory License

Copyright Act for the making of ephemeral
reproductions of sound recordings to facilitate
performances made under the Section 114
Statutory License.

Section 114
Statutory License

The statutory license under section 114 of the
Copyright Act for the public performance of
sound recordings via digital audio transmission
by certain types of services.

SoundExchange,
or SX

SoundExchange, Inc., the collective, formerly a
division of the Recording Industry Association
of America, representing copyright owners and
performing artists in the administration of the
statutory licenses at issue here. SoundExchange
was a participant below and is an intervenor
here.
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Streaming

The activity of transmitting audio content over
the Internet.

SX Ex. 203 RP

A “Corporate Underwriting Kit” from NPR
station WAMU, admitted as a SoundExchange
exhibit attached to its rebuttal case below
(J.A._502).

SX Trial Ex. 67

A 2004 NPR “Music Webcasting Report,”
admitted as a SoundExchange trial exhibit in the
proceeding below (J.A. 2,887).

SX Trial Ex. 68

A 2004 NPR Annual Report, admitted as a
SoundExchange trial exhibit in the proceeding
below.

Tr.

A citation from the transcript of the hearings
below, identified by date as well as page and line
number.

Webcaster_I

The opinion of the Librarian of Congress
reviewing the 2002 CARP Report, found at
Determination of Reasonable Rates and Terms
for the Digital Performance of Sound
Recordings and Ephemeral Recordings; Final
Rule, 67 Fed. Reg. 45,239 (July 8, 2002)
(J.A._902).

WHRB

Harvard Radio Broadcasting Company, Inc., a
Massachusetts eleemosynary corporation, which
holds the license from the Federal
Communications Commission for Station
WHRB (FM) and is staffed by undergraduate
students at Harvard College. WHRB
participated in the proceeding below and is one
of the Appellants here and authors of this brief.

- XX1V -




WDT Written Direct Testimony of the identified
witness, submitted during the direct phase of the
proceeding below.

WRT Written Rebuttal Testimony of the identified

witness, submitted during the rebuttal phase of
the proceeding below.
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JURISDICTIONAL STATEMENT

The Determination is the Board’s final decision in Docket No. 2005-1 CRB
DTRA, published at 72 Fed. Reg. 24,084 (May 1, 2007) (J.A._71). The Board had
subject matter jurisdiction pursuant to 17 U.S.C. §§801(b)(1) and 803(c). This
Court has jurisdiction pursuant to 17 U.S.C. §803(d)(1) and (3) and may modify or
vacate the Determination and “enter its own determination with respect to the
amount ... of royalty fees and costs, and order the repayment of any excess fees ...
and the payment of interest pertaining respectively thereto, in accordance with its
final judgment.” Id. §303(d)(3). Noncommercial Broadcasters timely filed notices
of appeal as follows: IBS/WHRB: May 3, 2007; NPR: May 30, 2007; NRBNMLC

and CBI: May 31, 2007. Id. §803(d)(1).

ISSUES PRESENTED

1. Did the Board act arbitrarily, capriciously, and without record support
by rejecting the flat-fee NPR Agreement as a benchmark for Internet sound
recording performance fees by noncommercial noninteractive nonsubscription
broadcasters and instead accepting usage-based benchmark agreements by
commercial interactive, subscription, Internet-only webcasters?

2. Did the Board commit legal error and act arbitrarily, capriciously, and
without record support by failing to adhere to the statutory requirement to set

different rates for different types of services when it imposed a usage-based



streaming fee on noncommercial broadcasters above a certain audience level based
on alleged competition with commercial services instead of the statutory willing-
buyer/willing-seller standard?

3. Did the Board act arbitrarily, capriciously, and without record support
by imposing a $500 minimum per-channel fee on noncommercial services to cover
SoundExchange’s administrative costs, absent any evidence of SoundExchange’s
actual administrative costs as to them?

4.  Did the Board act arbitrarily, capriciously, and without record support
by declining to set recordkeeping terms for noncommercial services in this
proceeding, contrary to undisputed evidence that noncommercial services have
limited abilities to comply with stringent recordkeeping requirements?

STATUTES AND REGULATIONS INVOLVED

Pertinent statutes and regulations are included in Addendum A.

STATEMENT OF THE CASE

A. Nature of the Case

This appeal arises from the first-ever royalty determination by the Board,
which Congress created in 2004 to replace the predecessor CARPs and charged
with setting rates and terms for various statutory licenses, absent voluntary

agreements. 17 U.S.C. §801(b).



Sections 112 and 114 of the Copyright Act create statutory licenses allowing
digital transmission services to make public performances of copyrighted sound
recordings and ephemeral copies to facilitate those performances. The Board is
required to establish rates and terms “that most clearly represent the rates and
terms that would have been negotiated in the marketplace between a willing buyer
and a willing seller.” 17 U.S.C. §§112(e)(4); 114(£)(2)(B). In so doing, the Board
must “distinguish among the different types of eligible nonsubscription
transmission services then in operation.” Id. §114(£)(2)(B).

This appeal secks review of the Board’s Determination of rates and terms
under these licenses for 2006-2010. A prior determi‘nation by the CARP and
Librarian of Congress, reviewed by this Court, set rates and terms under these
licenses for October 28, 1998 through 2004; Congress later extended those rates
through 2005. 2002 CARP_Report (J.A._514); Webcaster I (J.A._902); Pub. L.
No. 108-419, §6(b)(3), 188 Stat. 2,341, 2,370 (2004). That determination set rates
for noncommercial services that were one-third the rates for commercial services.
Webcaster 145,259 (J.A._922).

B. Course of Proceedings

Direct cases were filed below on October 31, 2005, and hearings were held
from May-August 2006. Rebuttal cases were filed on September 29, 2006, and

hearings were held in November 2006. The Board issued its determination on



March 2, 2007. Motions for rehearing were denied on April 16, 2007. The final
Determination was published in the Federal Register on May 1, 2007 (J.A._71),
and amended on May 30, 2007 (J.A._901).

C. Disposition Below

The Board adopted as a benchmark for all services — commercial and
noncommercial — agreements with commercial interactive subscription Internet-
only webcasters. Determination 24,092 (J.A._80). Using that benchmark, it set
per-Performance rates for all services increasing from $0.0008 to $0.0019 per-
listener-per-song from 2006-2010, and a $500 per-channel minimum fee. /d. at
24,100 (J.A._88). The only relief for noncommercial services was allowance to
stream 159,140 monthly ATH for the minimum fee before instituting the
commercial usage rates. /d.

STATEMENT OF FACTS

A.  Types of Participant Services; Differential Treatment of
Noncommercial Services in Prior Proceedings

Diverse webcasting services participated below, including large and small
commercial Internet-only webcasters, commercial radio broadcasters, and
noncommercial radio broadcasters. Noncommercial Broadcasters constituted a
distinct type of service as the only nonprofit services participating in the case. In
the 2002 CARP proceeding that first set webcasting royalties, noncommercial

services did not participate prominently due to funding limitations.
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2002 _CARP_Report 89-90 (J.A. 608-09). Nevertheless, the CARP found that
setting identical rates for noncommercial and commercial services “affronts
common sense” and adopted noncommercial usage rates at one-third those set for
commercial services.! 2002 CARP Report 89, 94. (J.A._608, 613).
Noncommercial Broadcasters, believing even those reduced rates too high, actively
participated below and created an extensive evidentiary record.

B. Unique Traits of Noncommercial Broadcaster Appellants

Appellant Noncommercial Broadcasters represent over-the-air radio stations
that simulcast sound recording performances over the Internet. Stern. WDT 3
(J.A._161); 8/2/06_Tr. 136:13-137:11 (J.A._446); 8/2/06_Tr. 288:19-21
(J.A._456); Kass WDT 915-7 (J.A._123-24); Stern_ WDT 5-6; (J.A._163-64);
Johnson WDT 95 (J.A._1,050). They encompass diverse stations, including small
educational, religious, and public radio stations. Noncommercial broadcasters are
nonprofit organizations and therefore are subject to federal regulations requiring
them to advance some educational, religious, or charitable mission and forbidding
them under the terms of their noncommercial broadcast licenses from accepting

advertising like a commercial service. Johnson WDT 95 (J.A._1,050);

! Congress gave further relief from those rates through the Small Webcaster Settlement Act (“SWSA”),
under which separate — and lower — noncommercial rates were negotiated, but by law, they cannot be
cited or relied upon here. 17 U.S.C. §114()(5)(C). Because noncommercial broadcasters were forced to
accept those rates or the higher statutory rates, or stop streaming, they considered even the SWSA rates to
exceed willing-buyer/willing-seller rates. Johnson WDT 31 (J.A._1,059-60); 8/1/06_Tr._118:22-119:7
(J.A._3304).



Stern WDT 4, 11 (J.LA._162, 166); Robedee_ WDT 46 (J.A._110);

8/1/06_Tr. 35:7-36:19 (J.A._3,299); 6/27/06_Tr._63:6-8; (J.A._414); IBS_PFF 2
(J.A._765); Determination 24,098 (J.A._86). Regardless of size or sophistication,
each station’s objective is not revenue or audience maximization, but to create and
distribute programming of intrinsic value. 8/2/06 Tr. 168:16-169:6 (J.A._449-
50); 11/8/06_Tr. 253:1-18 (J.A._707); Johnson_WDT 914 (J.A._1,053);

Stern_ WDT 3-5 (J A._161-63); Johnson WDT 94, 7, 9, 14 (J.A._1,050-53);
8/1/06_Tr. 15:6-15 (J.A. 3,296); Kass WDT q8 (J.A._124-25); 8/2/06_Tr._283:3-
284:4 (J.A._454-55); Stern. WDT 4-5 (J.A._162-63); 6/27/06_Tr._291:3-17
(J.A._418).

Because of their mission-based focus and restrictions placed upon them,
noncommercial services have very different sources of funding than commercial
services. Whereas commercial services rely entirely upon advertising or
subscription revenue for support, noncommercial services receive no advertising
revenue at all.> Johnson WDT 910 (J.A._1,052); Stern WDT 10 (J.A._165);
6/27/06_Tr. 64:19-66:9 (J.A._414); 8/1/06_Tr. 16:5-13, 33:5-35:6, 41:22-42:19
(J.A. 3,296, 3,298-301). Instead, they must rely on listener donations, corporate
sponsorship and underwriting, fees from programming providers for carrying their

programming, university funds, and public funds. Kass_WDT 7 (J.A._124);

2 Perhaps 5% of IBS-affiliated 501(c)(3)-tax-exempt college stations operate under commercial radio
licenses and sell some advertisements for educational purposes. 8/7/06_Tr._20:4-19 (J.A._463).
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Willer WDT 914 (J.A._120); 8/2/06_Tr._280:20-281:2, 281:18-282:4 (J.A._454);
Robedee WDT 942 (J.A._109); 6/27/06_Tr._65:2-16 (J.A._414); Determination
24,098 (J.A._86). Noncommercial Broadcasters’ total funding bears little
relationship to music use or audience size. Johnson WDT 29 (J.A._1,058);
6/27/06_Tr. 230:1-3 (J.A._417). Many noncommercial stations struggle to meet
annual budgets. 8/1/06 Tr. 29:2-11, 38:14-41:18 (J.A._3,297, 3,300);
6/27/06_Tr. 65:19-66:9 (J.A. 414). Small, educationally-affiliated
noncommercial stations typically are staffed entirely by volunteers, with average
annual radio station budgets of $9000, and some as little as $250. Kass WDT q49-
11 (J.A._125-26); 8/7/06 Tr. 20-22, 82-83, 115-16 (J.A._463, 466,

469); Papish WDT 94 (J.A._153-54); Robedee WDT {742-43 (J.A._109).
Webcasting operations (whether simulcast or online-only) have even fewer
resources. Robedee WDT 945 (J.A._110).

C. Noncommercial Fee Proposals

All Noncommercial Broadcasters proposed rates with a flat-fee structure.
NPR proposed a flat lump-sum payment of $80,000 that would apply to
approximately 1,000 NPR and CPB-qualified stations. Stern. WDT 13 (J .A._168)..
Other Noncommercial Broadcasters proposed per-station annual flat fees from $25
to $200. 8/7/06 Tr. 34:18-37:9 (J.A._464-65); 8/1/06_Tr._162:20-163:11

(J.A._3,306); Determination 24,090 (J.A._78).
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It is critical for Noncommercial Broadcasters, as willing buyers, to enter into
predictable flat-fee arrangements; much of their funding comes from sources, like
university funds, that do not increase with listenership in the way that commercial
services’ revenues do. Willing sellers, too, have accepted flat-rate deals with
noncommercial services. For example, the NPR Agreement provided for a flat rate
of $[[ - J] for the term October 28, 1998 to December 31, 2004 for nearly
1,000 stations. NPR Agreement §3.1 (J.A._3,040); 6/27/06_Tr. 146:2-150:19
(J.A._415-16).

SoundExchange presented no separate rate proposal for noncommercial
services. Instead, its two economist witnesses each presented a benchmark
proposal on which SoundExchange’s one-size-fits-all fee proposal was based.

Both witnesses specifically disavowed the applicability of their analyses to
noncommercial services. See Brynjolfsson WDT 6 (J.A. 272) (“It does not make
sense to set a market rate based on webcasters who are not primarily driven by
market concerns.”); Pelcovits WDT 5 (J.A._979) (stating that his model assumes
willing buyers are “commercial entities fully motivated to maximize profits”);
5/16/06 Tr. 221:6-222:5 (J.A._1,208-09). Nevertheless, SoundExchange asked the
Board to set rates based on these benchmarks for noncommercial and commercial

services alike, and the Board adopted the Pelcovits model as the basis for usage



rates applicable to large-audience noncommercial services. Determination 24,095-
96, 24,100 (J.A._83-84, 88).

D. The Board’s Decision

The Board found that noncommercial services with small audiences
constituted a “different type” of service entitled to a different rate under the statute
but assumed that noncommercial services with large audiences did not.
Determination 24,098 (J.A._86). It determined that noncommercial stations that
exceed a monthly threshold of 159,140 ATH should pay the same usage rates as
commercial services for the overage (a per-Performance rate of $.0008 in 2006,
rising to $.0019 in 2010) in addition to a universally applicable $500 minimum
per-channel fee. Determination 24,100 (J.A._88). It applied this usage fee based
not on any analysis of how noncommercial characteristics affect the statutory
willing-buyer/willing-seller rate-setting standard but on its belief that
noncommercial stations above that threshold compete with commercial services for
audience, “obviating the need for a separate lower royalty rate.” Id. at 24,098
(J.A._86). The Board set the $500 minimum fee based on its perception that such
a fee covered SoundExchange’s administrative costs (as SoundExchange proposed
this amount) rather than on any evidence concerning what SoundExchange’s per-
channel administrative costs actually are. Id. at 24,096, 24,099 (“[W]e are

provided with little evidence of the administrative cost per licensee.”) (J.A._84,
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87). The Board accepted evidence of the burdens imposed on noncommercial
stations by its interim sound recording reporting requirements but refused to
provide necessary relief. Id. at 24,109-10 (J.A._97-98).

In setting these rates, the Board agreed with the parties that an ideal
benchmark would involve the same buyers, the same sellers, and the same right but
rejected all benchmarks proposed by the noncommercial services, including a prior
multi-year license between NPR and SoundExchange. Determination 24,092,
24098-99 (J.A._80, 86-87), SX_PCL 13 (J.A._748-49); Pelcovits. WDT 11-13,
20, 23 (J.A._985-87, 994, 997); Jaffe WDT 10-12 (J.A. 247-49);

5/15/06 Tr. 20:14-21:5 (J.A._1,125). The NPR Agreement — involving the same
buyer, sellers, and rights at issue here — included a $[f 11 lump payment,
averaging to between about $[[ 1] and $[[ ]] per station annually (adjusted for
inflation), depending on the number of stations counted. NPR_Agreement §§3.1,
6.1 (J.A._3,040, 3,046); infra Part IIlLA.1.c. The Board also rejected proposed
benchmarks drawn from the flat-fee royalties noncommercial broadcasters pay for
over-the-air musical works performances, which involve the same buyers, similar
sellers, and a similar right. Determination 24,098 (J.A._86). The Board rejected
these flat-fee noncommercial benchmarks despite its finding that “the most

appropriate rate structure for noncommercial services that can be reliably derived

-10 -



from the record of evidence is an annual flat per-station rate structure.” Id. at
24,091 J.A._79).

Instead, the Board set noncommercial nonsubscription noninteractive usage
rates based on commercial subscription interactive benchmarks, involving vastly
different buyers and rights. Id. at 24,095-96, 24,100 (J.A._83-84, §8). For 2006,
the $0.0008 per-Performance rate is about four times higher than the statutory
$.0002176 Performance fee for October 28, 1998 through 2005; the $0.0019
Performance rate for 2010, the last year of the license term, is nearly nine times the
prior rate. Id. at 24,100 (J.A._88); Webcaster 145,273 (J.A._936).

SUMMARY OF ARGUMENT

The statute requires the Board to set rates and terms that most clearly
represent those that would have been agreed to between most willing buyers and
willing sellers in a hypothetical competitive market. But not all buyers are the
same. Noncommercial broadcasters represent distinct types of buyers that would
not agree to the same rates as commercial services.

Although the evidence showed and precedent confirmed that noncommercial
services deserve a separate rate, the Board established a fee structure that bears no
relation to the price noncommercial broadcasters would pay in the marketplace and
subjects noncommercial services to the same minimum rates and per-Performance

rates above an arbitrary threshold as commercial services. Congress invited the
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Board to consider voluntary agreements from similar markets as benchmarks, and
the noncommercial services presented the Board with such an agreement,
involving the same right, the same seller, and the same type of buyer. But the
Board arbitrarily rejected it and instead set rates for noncommercial services based
on commercial interactive Internet-only subscription agreements.

The record evidence showed that noncommercial services only would enter
into a flat-fee agreement. The Board granted that structure to services with small
audiences but even then based the fee not on actual evidence but on
SoundExchange’s rate proposal. Rather than following the statutory standard by
considering evidence of what noncommercial buyers actually have paid for the
license at issue, the Board arbitrarily assumed noncommercial services compete
against commercial services, based on audience size alone, and assigned the same
rates to each. These decisions are contrary to law, arbitrary, and without
evidentiary support.

Finally, the Board erred by failing to establish separate recordkeeping
requirements for noncommercial services, in contravention of extensive record
evidence that noncommercial services are disproportionately burdened by current

one-size-fits-all requirements.
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STANDING

The parties to this brief fully participated in the proceeding below and
represent in music licensing matters noncommercial radio broadcasters who make
public performances of sound recordings under section 114(f)(2) and thus are
bound by the Board’s Determination absent relief from this Court. 17 U.S.C.
§803(d)(1). Thus, they have standing to appeal.

ARGUMENT

L STANDARD OF REVIEW

This Court reviews Board determinations under the APA standard set forth
in 5 U.S.C. §706. 17 U.S.C. §803(d)(3). This Court must set aside determinations

22 <<

that are, infer alia, “unsupported by substantial evidence,” “arbitrary” or
“capricious,” or “otherwise not in accordance with law.” 5 U.S.C. §706(2).
Review is no longer under the substantially more circumscribed standard
applicable to decisions of the Librarian reviewing predecessor CARPs. Nat’l Ass'n
of Broadcasters v. Librarian of Cong., 146 F.3d 907, 918 (D.C. Cir. 1998).
Congress rejected that standard when it established the Board and abolished
intermediate review by the Librarian in favor of direct APA review by this Court.
H.R. Rep. No. 108-408, at 63 (2004) (repealing former section 802(g) and its
standard of review).

Review of legal errors by the Board is de novo. 5 U.S.C. §706; Office of

Commc ’n of the United Church of Christ v. FCC, 707 F.2d 1413, 1423 n.12 (D.C.
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Cir. 1981). When “the ageﬁcy’s decision is based on an erroneous view of the law,
its decision cannot stand.” Transitional Hosps. Corp. of La., Inc. v. Shalala, 222
F.3d 1019, 1024 (D.C. Cir. 2000) (citation omitted). If an agency misapplies the
law to the facts of the case, the standard of review depends upon the “mix” of the

question. Neb. Dept. of Health & Human Servs. v. HHS, 340 F.Supp.2d 1, 21

(D.D.C. 2004).

An agency acts arbitrarily if, among other things, it:

o “relied on factors which Congress has not intended it to consider”;
° “entirely failed to consider an important aspect of the problem”;
o “offered an explanation for its decision that runs counter to the

evidence”; or
° failed to “examine the relevant data and articulate a satisfactory
explanation for its action including a rational connection between the
facts found and the choice made.”
Motor Vehicle Mfis. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42
(1983) (quotation marks omitted). “An agency cannot meet the arbitrary and
capricious test by treating type A cases differently from similarly situated type B
cases,” and any agency that does so must adequately explain its action. Indep.

Petroleum Ass’n v. Babbitt, 92 F.3d 1248, 1260 (D.C. Cir. 1996), aff’d, 235 F.3d
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588 (2001); FEC v. Rose, 806 F.2d 1081, 1089 (D.C. Cir. 1986); Petroleum
Commc ’ns, Inc. v. FCC,22 F.3d 1164, 1172 (D.C. Cir. 1994).

Courts also must reverse agency action where “such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion” does not exist
in the record. Airport Shuttle Serv., Inc. v. ICC, 676 F.2d 836, 840 (D.C. Cir.
1982) (quotation marks omitted).

II. NONCOMMERCIAL BROADCASTERS ARE A DIFFERENT TYPE

OF SERVICE, WHICH THE BOARD MUST TREAT
DIFFERENTLY.

Congress expressly commanded the Board to set rates and terms that “shall
distinguish among the different types of eligible nonsubscription transmission
services then in operation.” 17 U.S.C. §114(f)(2)(B) (emphasis added). Congress
instructed the Board to examine evidence of the differences between types of
services and to assess how each would reach an agreement in the marketplace. Id.

Noncommercial services are fundamentally different from commercial
services and have been subject to different rates since the advent of the statutory
license. The CARP that set the first section 112 and 114 rates for nonsubscription
webcasters specifically found that “[ajpplying the same commercial broadcaster
rate to non-commercial entities affronts common sense.” 2002_CARP_Report 89
(J.A._608). That CARP acknowledged and followed the holding of the prior 1998

section 118 CARP that “commercial rates almost certainly overstate fair market
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value to Public Broadcasters.” Id. (quoting 1998 CARP_Report 24) (J.A._608).
The 2002 CARP and Librarian followed Congress’s mandate by establishing a rate
for noncommercial services of one-third the commercial rate. Id. at 93-94
(J.A._612-13), aff’d in pertinent part, Webcaster 145,259 (J A 922)°
The Board here acknowledged that noncommercial broadcasters are such a
“different” type of service entitled to different rates and terms, noting their
different non-profit missions, and different funding sources. Determination 24,098
(J.A._86).
III. DESPITE ACKNOWLEDGING DIFFERENCES BETWEEN
NONCOMMERCIAL AND COMMERCIAL SERVICES, THE

BOARD ADOPTED ARBITRARY AND UNSUPPORTED RATES
THAT FAIL TO ACCOUNT FOR THOSE DIFFERENCES.

A.  The Board Arbitrarily Rejected Flat Fee Noncommercial
Noninteractive Nonsubscription Benchmarks in Favor of
Commercial Interactive Subscription Benchmarks.

The Board found that voluntary benchmark agreements, if sufficiently
comparable to the target market, provide the best starting point for rate-setting
under the willing-buyer/willing-seller standard. See Determination 24,092
(J.A._80). All parties agreed that the best reference point would be voluntary
agreements involving the same buyer, the same seller, and the same right. Id. at

24,097 (J.A._85); SX_PCL 913 (J.A._748-49); Pelcovits WDT 11-13, 20, 23

3 Congress likewise recognized the fundamental differences between commercial and noncommercial
broadcasters in enacting section 118, which provides for separate rate-setting for musical work
performances by noncommercial broadcasters. 37 C.F.R. §§253.4-253.6.
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(J.A._985-87, 994, 997); Jaffe WDT 10-12 (J.A._247-49); 5/15/06_Tr._20:14-
21:5 (J.A._1,125); 6/28/06_Tr._10:2-13:15 (J.A._420).

Congress explicitly authorized the Board to “consider the rates and terms for
comparable types of digital audio transmission services and comparable
circumstances under voluntary license agreements [for the section 114 statutory

license].” 17 U.S.C. §114(H)(2)(B).

1. The Board’s Rejection of the NPR Agreement as an
Appropriate Benchmark for Noncommercial Services Was
Arbitrary, Capricious, and Contrary to Its Own Logic.

Nevertheless, when the Board considered noncommercial services, it
inexplicably disregarded its own position and Congress’s recommendation on what
makes a useful benchmark. The Board recognized that noncommercial services
had offered as a benchmark the NPR Agreement but nonetheless rejected it. Its
rejection was arbitrary, clear error, and should be reversed.’

a. The NPR Agreement Possesses All of the

Characteristics of an Ideal Benchmark Identified by
the Board and the Parties.

The NPR Agreement is a voluntary marketplace agreement reached between
a willing buyer (NPR) and a willing seller (SoundExchange), involving:

o the same rights at issue here.

4 NPR did not rely upon the NPR Agreement below. It joins the arguments in this Brief to the extent the
Board arbitrarily rejected the agreement after admitting it into evidence over SoundExchange’s objection.
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J the same activity: noninteractive Internet simulcast streaming of radio
broadcasts;

° the same seller: SoundExchange and its members.

. the same buyer: NPR, one of the Noncommercial Broadcasters here.

Thus, it is precisely the kind of agreement suggested by Congress, and identified
by the Board and the parties, as an appropriate benchmark for noncommercial
services. 17 U.S.C. §114(H)(2)(B). NPR represents the subset of noncommercial
services that SoundExchange argued most closely resembled commercial services.
Determination 24,098 (J.A._86). If SoundExchange considered this agreement
reasonable for larger noncommercial services like NPR, it certainly would find it
reasonable for smaller ones.

b.  The Board’s Rejection of the NPR Agreement Was
Arbitrary.

The Board’s rationale for rejecting the NPR Agreement did not justify its
conclusion. It took issue with the fact that, rather than having a per-station, per-
year rate, the agreement provided for a one-time lump sum payment covering all
stations for just over six years and erroneously criticized the services’ reliance on
the agreement because of the Board’s own error in counting the number of stations
to which the agreement applied and because the services’ derived rates from the
agreement did not consider the time value of money or inflation. Id. at 24,098-99

(J.A._86-87). None of these criticisms is a valid basis for rejecting the agreement
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as a relevant benchmark. Even if correct, at most they require slight adjustments to
the benchmark rate, which still results in a flat fee far below that set by the Board
for noncommercial services.

Instead, the Board gave undue credence to a non-analogous benchmark
based on licenses to commercial subscription interactive seI;Qices — as opposed to
the noncommercial, nonsubscription, noninteractive services covered by the NPR
Agreement — and applied a far more questionable and arbitrary adjustment to
deduct the largely intangible value of interactivity. Id. at 24,092 (J.A._80). The
Board’s disparate treatment of these two benchmarks by definition constitutes
arbitrary decisionmaking. See supra Part I.

That the NPR Agreement requires a one-time lump-sum payment rather than
per-station or per-year payments, if anything, is confirmation that a flat fee is the
only appropriate fee basis for noncommercial stations, not a reason to reject the
agreement as a benchmark of value. Computing an average per-station, per-year
fee from the lump sum is simple: divide that sum by the number of years and
number of covered stations.

Nor is the Board’s erroneous statement regarding the number of stations the
agreement covered a valid reason for dismissing it. The Board was simply wrong
in asserting that the record did not show “how many additional stations beyond the

410 covered in the agreement were to be handled.” Determination 24,098
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(J.A._86). The agreement, on its face, “covered” all NPR member stations, and
any other CPB-qualified stations, not just the 410 streaming stations identified as
of the execution date. NPR Agreement §1.6 (J.A._3,036). The NFR executive
who signed the agreement testified that as of 2004, it covered 798 NPR member
radio stations and all CPB-qualified non-member stations. 6/27/06_Tr. 146:2-
150:19 (J.A._415-16). The undisputed record showed that 75% of NPR member
radio stations (approximately 600) were streaming under the agreement in 2004.
SX Trial Ex. 67 at3 (J.A._2,889). Even so, the number of covered stations only
affects the average per-station per-year fee under the agreement, not its validity as
a benchmark. Moreover, the Board could have addressed by simple math any
concern that the benchmark does not take into account the time value of money.
None of the concerns cited by the Board justifies the arbitrary wholesale rejection
of a benchmark that meets all of the criteria adopted by the Board for a valid
benchmark.

c. Accounting for All the Board’s Concerns, the NPR

Agreement Supports a Flat, Per-Station, Per-Year
Fee of No More than ${[ ]] with CPI Increases.

An upper-bound per-station per-year benchmark fee that accommodates all
of the Board’s stated concerns is easily calculated from the NPR Agreemenf;
divide the lump-sum fee ($][[ 1D by the six years of the agreement and the

number of covered stations to arrive at a per-station per-year average. Then, an
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upper-bound adjustment of 20.91% for overall inflation over the entire license term
can be made.” Using the Board’s count of stations, which is most favorable to
SoundExchange, the upper bound of an average per-station, per-year, inflation-
adjusted fee is $[[ NG J1+6+410*%1.2091). Using the record’s
more accurate station count, the fee is $[] 11 ESI1 1]1-6+798%*1.2091).
Concerns about future CPI increases may be alleviated by applying forward-
looking CPI adjustments. See 37 C.F.R. §253.10 (requiring Librarian to issue

annual inflation adjustments for section 118 rates).

2. The Board Arbitrarily Rejected Flat-Fee Noncommercial
Musical Works Rates as Benchmarks for the Appropriate
Fee Structure.

The Board also acted arbitrarily in rejecting as a benchmark the rates paid by
noncommercial radio stations for over-the-air musical work performances under
section 118 even though those rates involve the same buyers, a very similar seller,
the same activity, and a very similar right. Determination 24,098 (J.A._86). While
the Board criticized reliance on the amount of those rates based on its belief that

the amounts paid for the right to perform musical works and sound recordings are

3 The Consumer Price Index, published by the U.S. Bureau of Labor and Statistics, increased by 20.91%
between October 1998, the first month covered by the NPR Agreement, and January 2006, the first month
of the current license term. ftp:/ftp.bls.gov/pub/special.requests/cpi/cpiai.txt. The Court can take judicial
notice of such well-established facts that are “capable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b). The Board’s concern
about time value of money is misplaced. Determination 24,099 (J.A._87). Payment was made in
November 2001, the middle of the Agreement’s October 1998 to December 2004 term. NPR Agreement
§3.1 (J.A._3,040).
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not necessarily equivalent, it offered no justification for rejecting reliance on the
fee structure of those agreements, which, like the NPR Agreements were flat fees
regardless of usage. Id. at 24,098 (J.A._86). The Board’s refusal to consider these
rates as evidence that, at a minimum, supports a flat-fee structure was arbitrary
because it failed to “examine the relevant data and articulate a satisfactory
explanation for its action including a rational connection between the facts found
and the choice made.” Motor Vehicle Mfrs. Ass’n, 463 U.S. at 43.

B. It Was Arbitrary for the Board To Adopt a $500 Per Station Fee

as a Minimum Necessary To Cover SoundExchange’s
Administrative Costs.

The Board also acted arbitrarily in setting a $500 annual minimum fee for
noncommercial services, which was based on unsupported assumptions and
contravenes undisputed evidence supporting lower rates.

Because it erroneously rejected the benchmarks that would have resulted in
an appropriate flat fee for noncommercial services, the Board chose a fee based
solely upon SoundExchange’s supposed administrative costs as reflected in
SoundExchange’s own minimum fee proposal. Determination 24,099 (J.A._87).
The record, however, is devoid of evidence indicating what SoundExchange’s
administrative costs are. The Board essentially admitted as much: “we are
provided with little evidence of the administrative cost per licensee.” Id. at 24,096

(J.A._84). The Board deduced that because SoundExchange was proposing a $500
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minimum, that must, at least, cover its administrative costs. Id. at 24,097 (J.A._85).
But the most that can be inferred from SoundExchange’s request for at least $500
from each station is that SoundExchange’s administrative costs are no more than
$500, inclusive of both administrative fees and a royalty; its actual administrative
costs may be much lower. There consistently has been no relationship between the
minimum fee sought by SoundExchange and its costs. SoundExchange proposed a
$5,000 minimum fee for webcasters in Webcaster I, see 2002_CARP_Report 27
(J.A._548), and sought minimum fees as high as $50,000 from other services,
Webcas?er_] 45,242 (J.A._905). The Board erred by treating SoundExchange’s
rate request as evidence.

Second, the Board’s assumption that SoundExchange’s costs are $500 per
channel is contravened by the NPR Agreement. The flat fee in the NPR
Agreement, viewed most favorably to SoundExchange, averages out to a per-
station per-year inflation-adjusted rate of about $[[ ]]. If SoundExchange was
willing to accept such a license fee, it must at least be enough to cover its
administrative costs and provide at least some remuneration to its members.°

The $500 minimum fee adopted by the Board was the product of arbitrary
circular reasoning. The Board had no evidentiary basis to assume a $500

minimum was necessary to cover SoundExchange’s administrative costs, and

§ Moreover, a flat fee structure entails less administration than a performance-based fee.
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8/2/06 _Tr. 168:16-169:6 (J.A._449-50);
° the universities, government, and donors that fund noncommercial
services do not base théir funding on audience size. Jaffe NPR_WDT
3-4 (J.A._675-76); Johnson WDT 9930-31 (J.A._1,059-60);
o they are primarily radio broadcasters and, as such, are more likely to
stop streaming altogether rather than accept a high royalty fee,
Johnson WDT 923 (J.A._1,056); Coryell WDT 46 (J.A._1,093);
Parsons WDT ]1(B), 52 (J.A._1,067-68, 1,086-87); and
o some stations have such small budgets that they simply cannot afford
what commercial services can, Kass WDT §9-11 (J.A._125-26);
Robedee WDT 942 (J.A._109).
By abdicating its statutory responsibility to analyze how these differential traits
affect the willingness of this class of buyers to agree to a particular fee structure,

price point, and terms, the Board erred as a matter of law.

3. The Board Acted Arbitrarily in Making Listenership the
Sole Measure of Alleged “Convergence.”

After basing its convergence theory on asserted competition for audience to
the exclusion of all else, the Board then improperly substituted listenership as the
sine qua non of convergence. See Determination 24,100 (J.A._88). Essentially,

the Board held that the characteristic that defines the type of service is its audience
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size — i.e., number of listeners. This ignores the plethora of far more relevant
evidence identified above of the differences affecting the willing-buyer/willing-
seller calculus for noncommercial services. There was no record evidence that
listenership levels are at all relevant. Focusing on listenership rather than the
standard Congress set is, by definition, arbitrary. Motor Vehicle Mfrs. Ass’n, 463
U.S. at 43 (agency action is arbitrary if it “relied on factors which Congress has not
intended it to consider”).

The arbitrariness of the Board’s decision is further confirmed by its choice
of 159,140 ATH as the specific convergence point. The Board cited no evidence
showing that to be the level at which noncommercial services begin to pull
audience from or compete with commercial services, or otherwise change the way
they would act in a marketplace transaction. Moreover, the number does not even
represent the average listenership of NPR stations in 2004, as the Board believed.
Determination 24,099-100 (J.A._87-88). The document itself states that 79% of
NPR stations were unable to provide ATH data; therefore, the listenership data

u
upon which the Board relied came from only the remaining 21%, revealing nothing

about NPR’s actual overall listenership. See SX Trial Ex. 67 at CRB-

NPR000031 (J.A._2,889). It is an arbitrary point along a meaningless metric.
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4. The Evidence Relied Upon by the Board Does Not Remotely
Support Its Conclusion.

Even the scant evidence that the Board did cite in support of “competition

for listenership” suffers from insurmountable flaws.

a, Cherry-Picked NPR Evidence

Most fundamentally, that evidence related to a few of the largest NPR
stations. See Determination 24,098-99 (J.A._86-87). The Board recognized that
without evidence relating to the largest NPR stations, there would be very little
evidence of convergence at all: “[Tlhe evidence of convergence in the record
appears to apply more clearly to the stations at the larger end of the range of NPR
station size.” Id. at 24,099 (J.A._87).

But NPR is the very station group for which there is direct evidence of a flat-
fee willing-buyer/willing-seller statutory rate, making no distinctions based on
listenership. The NPR Agreement shows that even willing buyers with
characteristics that most resemble the Board’s conception of convergence would
agree with willing sellers to flat-fee rates far below the commercial per-
Performance rates set by the Board.

Further, NPR is only one of four independent noncommercial groups
participating here. The Board cites virtually no evidence as to the three other
college and religious groups, which differ significantly from NPR in that they do

not receive public funding. Determination 24,098 (J.A._86). And even as to NPR,
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the cherry-picked evidence as to a handful of the largest NPR stations is wholly
unrepresentative of the characteristics of NPR as a whole.

For example, the Board’s statement that “[sJome noncommercial stations
have adopted programming previously found on commercial stations for use on
noncommercial side channels or expanding the use of side channels as music
outlets” is based on evidence relating to only four NPR stations. Determination
24,098 (citing SX_PFF Y1117, 1123) (J.A._86). Similarly, the Board’s statement
that “[s]ome noncommercial stations” distribute materials about the demographics
of their audience that resemble commercial stations’ advertising pitches is based on
only two NPR stations. Id. (citing SX_PFF 1135, 1142) (J.A._86). Moreover,
the demographic figures these two stations circulate refer exclusively to the over-
the-air audience, and support no conclusions about their online services. See
SX Ex. 203 RP (J.A._502).

Likewise, the Board’s statement that “[s]ponsorships appear to monetize
webcasting in a fashion similar to advertising” is based solely on assertions by
SoundExchange witnesses that noncommercial broadcasters receive funds through
corporate sponsorship — assertions that, in turn, are based solely on evidence
relating to NPR stations. Determination 24,098 (citing SX_PFF {1130, 1134,
1166 (citing 5/2/06_Tr._188-89; Griffin WDT 49; Brynjolffson_WDT 40;

6/27/06_Tr._227-28; SX_Trial_Ex._68)) (J.A._86). The Board cited no evidence
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suggesting that noncommercial services’ business models center on building large
audiences in order to sell sponsorship opportunities, as commercial services do.
Rather, the record shows that noncommercial services do not seek sponsorships
directly for their webcasting operations, but, at most, rely on underwriting intended
for their terrestrial Broadcasts. 8/1/06 Tr.207:10-208:12 (J.A._3,307).
Commercial broadcasters, by contrast, typically must sell separate advertisements
solely for their Internet streams even if they have advertisements on a terrestrial
radio broadcast. Coryell WDT 915 (J.A._1,092); Parsons WDT §{18-19
(J.A._1,075-76); Halyburton WDT 917 (J.A._1,100); 7/26/06_Tr._28:9-30:13,
174:19-180:11 (J.A._3,289-92). Moreover, this sponsorship argument was rejected
in the 1998 section 118 CARP proceeding as superficial at best. The panel held
that commercial advertising and noncommercial underwriting were not comparable
because “[i]ncreased programming costs are not automatically accommodated
through market forces” for noncommercial services, as they are for commercial
services. 1998 CARP Report 24 (J.A._3,311). Underwriting announcements on
noncommercial broadcasters are subject to severe restrictions inapplicable to
commercials on commercial radio. 8/1/06 Tr. 35:7-36:19 (J.A._3,299).

In sum, the Board’s reliance on NPR evidence to support its listenership-

based convergence point for all noncommercial services is arbitrary and capricious.
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Determination 24,098 (citing SX_PFF §1116) (J.A._86). Such a broad assertion is
meaningless, as it encompasses anything that occupies a listener’s time; it does not
show that noncommercial and commercial services compete.

Finally, the Board’s reliance on SoundExchange witness Erik Brynjolfsson’s
unsupported opinion regarding the possibility that noncommercial services
compete for and cannibalize commercial webcast listeners also is misplaced. Id. at
24,097-98 (citing Brynjolfsson. WRT 40-42) (J.A._85-86). The witness did not
even allege that these services actually compete, but merely referred to “potential
competition” and cited some NPR data that, as discussed above, is overcome by
the marketplace agreement NPR actually made. Id. Dr. Brynjolfsson merely
described the theory of cannibalization, 11/21/06_Tr._257:5-14 (J.A._734), always
careful to characterize it as a “risk,” not a fact. 11/21/06 Tr._106:16 (J.A._731).
Tellingly, although noncommercial services have been paying lower rates for as
long as royalties have been collected on the digital sound recording performance
right, there is no evidence that even hints at cannibalization. Acting on the basis of
perceived competition and cannibalization where the record is devoid of actual
supporting evidence cannot withstand APA scrutiny. Nat’l Fuel Gas Supply Corp.
v. FERC, 468 F.3d 831, 843-44 (D.C. Cir. 2006) (‘“Professing that an order
ameliorates a real industry problem but then citing no evidence demonstrating that

there is in fact an industry problem is not reasoned decisionmaking.”).
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D. Setting the Noncommercial Usage Fee Equal to the Commercial
Rate Is Arbitrary, Capricious, and Without Record Support.

Assuming counterfactually that a noncommercial service as a willing buyer
would agree to pay a usage-based fee rather than a flat fee, the Board acted
arbitrarily, capriciously, and contrary to its mandate to distinguish between
different types of services in setting a noncommercial usage fee equal to the
commercial usage fee, which, in and of itself, was grossly excessive even as to
commercial services, as DiMA’s brief explains.

The Board’s noncommercial usage rates rely on two bootstrapping
arguments. First, as discussed above, the Board cited no evidence indicating that
high-listenership noncommercial services are any different from low-listenership
ones in their music use or marketplace participation. Determination 24,098
(J.A._86). Moreover, the Board offered no justification for using rates for
commercial, interactive, subscription services as a basis for determining rates for
noncommercial, non-interactive, non-subscription services. Interactive services
are remarkably different buyers — music-centric, profit-driven, and differently
funded — and they are buying the right (unavailable under the statutory license) to
make on-demand performances of sound recordings. 17 U.S.C. §114(d)(2)(A)(D).
The Board did not show whether the adjustments to apply this benchmark to

commercial services also were relevant to noncommercial services.
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Even SoundExchange’s expert witness who proposed the interactive service
benchmark specifically stated that this benchmark did not apply to noncommercial
services. In fact, Dr. Pelcovits built his analysis on the “assum[ption] that both the
willing buyer and willing seller in this hypothetical marketplace are commercial
entities fully motivated to maximize profits.” Pelcovits WDT 5 (J.A._979). He
flatly admitted his analysis did “not attempt to set separate rates for
noncommercial entities or hobbyists that are not seeking to maximize profits.” Id.
at 6 (J.A._980). Thus, it was arbitrary and capricious for the Board to derive fees
for any noncommercial services from a benchmark that, according to its proponent,
cannot apply to them.

Second, interactive subscription services are a poor, inflated benchmark for
rates to be paid even by commercial services, for the reasons explained in more
detail in DIMA’s opening brief. The Noncommercial Services incorporate those
arguments as if set forth fully herein.

IV. THE BOARD ERRED IN REFUSING TO ADOPT SEPARATE

RECORDKEEPING REQUIREMENTS FOR NONCOMMERCIAL
BROADCASTERS.

Finally, the Board erred by refusing to adopt separate terms for
Noncommercial Broadcasters governing their recordkeeping obligations to report

their sound recording usage to SoundExchange.'® The Board expressly allowed

1% Bven under the permissive standard of 17 U.S.C. §803(c)(3), the decision whether to set recordkeeping
terms is subject to judicial review. Dickson v. Secretary of Defense, 68 F.3d 1396, 1401-02 (D.C. Cir.
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“evidence ... of the relative costs to the Services and the Collective associated with
recordkeeping.” Determination 24,109 (J.A._97). Yet, it did not take into account
the evidence presented by Noncommercial Broadcasters establishing that extensive
recordkeeping requirements disproportionately burden those services, who have
more limited resources than commercial services. Having received evidence
demonstrating the disproportionate burden to Noncommercial Broadcasters
imposed by extensive recordkeeping requirements, the Board had two options
consistent with its mandate: either grant relief from the requirements or account for
that evidence in setting rates. In failing to so act, the Board abused its discretion
and acted arbitrarily, capriciously, and contrary to its statutory mandate.!

While the statute gives the Board discretion whether to set recordkeeping
requirements in this proceeding, 17 U.S.C. §803(c)(3), its on-the-record decision to
take no action in this proceeding is a final agency action that is reviewable. Cir.
For Auto Safety v. Nat’l Highway Traffic Safety Admin., 710 F.2d 842, 847 (D.C.,
Cir. 1983) (decision not to set rules was reviewable when it “is intended as a
means of choosing the status quo over other reasonable alternatives”); Envt 'l Def.

Fund v. EPA, 852 F.2d 1316, 1324 (D.C. Cir. 1983).

(Continued . . .)
1995).

1 The NRBNMLC takes no position on Part IV.
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In deciding not to set separate recordkeeping terms, the Board acted
arbitrarily, capriciously, and in contravention of its statutory mandate because the
evidence clearly shows that noncommercial services, as willing buyers, would not
agree to the same recordkeeping terms as commercial services. See NRDC v.
Herrington, 768 F.2d 1355 (D.C. Cir. 1985) (finding agency decision to adopt no
standard to be unsupported by substantial evidence). Thus, the Board’s decision to
take no action violates the willing-buyer/willing-seller standard.

Given the limited financial and logistical resources available to
noncommercial and educational webcasters, the extent and scope of reporting
requirements influence the rates that a willing buyer would agree to in the
marketplace, and perhaps whether it would enter into an agreement at all.

8/2/06 Tr. 165:11-166:10 (J.A._449); Johnson WDT 47 (J.A._1,065);
Robedee WDT 100 (J.A._115); Papish WRT 1-3 (J.A._682-84). The burdens
imposed by extensive recordkeeping requirements on Noncommercial
Broadcasters in relation to their overall resources and compliance capabilities were
disproportionately greater than those imposed on commercial, Internet-only
webcasters. Indeed, one noncommercial witness testified that if his station were
subject to onerous recordkeeping requirements, it would consider streaming only
its noncompensable talk programming, or perhaps turning the stream off

altogether. 11/13/06_Tr. 60:8-61:8 (J.A._710); Johnson WRT 921 (J.A._686).
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As radio stations, noncommercial services’ operations were not designed to be able
to track performances like Internet-only webcasters are, and their smaller budgets
and staffs make them less able to comply than even commercial radio stations.
8/1/06_Tr. 151:21-152:18 (J.A._3,305); Johnson_WRT 921 (J.A._686);

Papish WRT 1-3 (J.A._682-84); Robedee WDT 31 (J.A._106). For example, the
small college stations are operated by student volunteers who do not use pre-
programmed playlists or programming software, and most have no ability to log or
maintain playlist information on computers. 8/2/06_Tr._132:5-134:21, 140:11-19,
144:4-13, 218:2-219:13, 224:1-225:5 (J.A._445, 447-48, 452-53); Kass WDT 13-
14 (J.A._126-27); Papish WDT Y8-11 (J.A._155-56); Papish_ WRT 2-3

(J.A. 683-84); 11/14/06_Tr._198-212,259-63 (J.A._720-25).

Economically rational willing sellers, too, would be willing to agree to less
extensive and more cost-effective recordkeeping requirements for noncommercial
broadcasters given the limited scope of their operations and the amount of royalties
at stake. Thus, recordkeeping requirements affect both parts of the willing-
buyer/willing-seller standard.

Despite the clear relevance of this recordkeeping evidence to the Board’s
statutory mandate to apply a willing-buyer/willing-seller standard, the Board
completely disregarded it and decided to continue to apply its existing one-size-

fits-all recordkeeping requirements to Noncommercial Broadcasters.
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Determination 24,109 (J.A._97); see 37 C.F.R. §370.3. The Board’s inaction is all
the more arbitrary and capricious because it based the minimum fee acceptable to
the willing seller on its (mistaken) understanding of SoundExchange’s
administrative costs, while disregarding the impact of recordkeeping administrative
costs on the fee acceptable to a noncommercial willing buyer.

The Board claimed that “there is ample opportunity to again address the
Services’ costs in a future rulemaking,” Determination 24,110 (J.A._98), but this
justification ignores the dire and potentially irreversible consequences of such a
delay. Whereas the terms set in this proceeding are retroactively effective to 2006,
terms set via legislative rulemakings generally are prospective only. Bowen v.
Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988). Thus, its refusal to act
imposes unwarranted costs and burdens on noncommercial services now that
arguably never can be remedied. In nearly a year, the Board has done nothing in
any recordkeeping rulemaking to address this problem. The Board “entirely failed
to consider an important aspect of the problem” and thus committed reversible

error. Motor Vehicle Mfrs. Ass’n, 463 U.S. at 43.
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CONCLUSION

For the foregoing reasons, the Court should modify the Board’s

Determination in accord with section 803(d)(3) by establishing annual flat per-

station fees for noncommercial services that are consistent with the applicable

market, including the NPR Agreement, and remand the case to the Board with

instructions to adjust the notice and recordkeeping terms and the application

thereof consistent with the evidence presented below.
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S U.S.C. § 706
Section 706. Scope of review

To the extent necessary to decision and when presented, the
reviewing court shall decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning or

applicability of the terms of an agency action. The reviewing court
shall—

(1) compel agency action unlawfully withheld or unreasonably
delayed; and

(2) hold unlawful and set aside agency action, findings, and
conclusions found to be—

(A) arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law;

(B) contrary to constitutional right, power, privilege, or
immunity;

(C) in excess of statutory jurisdiction, authority, or
limitations, or short of statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to
sections 556 and 557 of this title or otherwise reviewed on the
record of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts
are subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole
record or those parts of it cited by a party, and due account shall be
taken of the rule of prejudicial error.
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Subject Matter and Scope of Copyright §112

§112 - Limitations on exclusive rights: Ephemeral recordings*®

(a)(1) Notwithstanding the provisions of section 106, and except in the case of
a motion picture or other audiovisual work, it is not an infringement of copyright
for a transmitting organization entitled to transmit to the public a performance
or display of a work, under a license, including a statutory license under section

‘114(f), or transfer of the copyright or under the limitations on exclusive rights

in sound recordings specified by section 114 (a) or for a transmitting organiza-
tion that is a broadcast radio or television station licensed as such by the Federal
Communications Commission and that makes a broadcast transmission of a
performance of a sound recording in a digital format on a nonsubscription basis,
to make no more than one copy or phonorecord of a particular transmission
program embodying the performance or display, if —

" (A) the copy or phonorecord is retained and used solely by the transmit-
ting organization that made it, and no further copies or phonorecords are
reproduced from it; and

(B) the copy or phonorecord is used solely for the transmitting organi-
zation’s own transmissions within its local service area, or for purposes of
archival preservation or security; and

(C) unless preserved exclusively for archival purposes, the copy or pho-
norecord is destroyed within six months from the date the transmission
program was first transmitted to the public. )

(2) In a case in which a transmitting organization entitled to make a copy
or phonorecord under paragraph (1) in connection with the transmission
to the public of a performance or display of a work is prevented from mak-
ing such copy or phonorecord by reason of the application by the copyright
owner of technical measures that prevent the reproduction of the work, the
copyright owner shall make available to the transmitting organization the
necessary means for permitting the making of such copy or phonorecord as
permitted under that paragraph, if it is technologically feasible and economi-
cally reasonable for the copyright owner to do so. If the copyright owner fails
to do so in a timely manner in light of the transmitting organization’s reason-
able business requirements, the transmitting organization shall not be liable
for a violation of section 1201(a)(1) of this title for engaging in such activities
as are necessary to make such copies or phonorecords as permitted under
paragraph (1) of this subsection.
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§n2 Subject Matter and Scope of Copyright

(b) Notwithstanding the provisions of section 106, it is not an infringement of
copyright for a governmental body or other nonprofit organization entitled to
transmit a performance or display of a work, under section 110(2) or under the
limitations on exclusive rights in sound recordings specified by section 114(a), to
make no more than thirty copies or phonorecords of a particular transmission
program embodying the performance or display, if —

(1) no further copies or phonorecords are reproduced from the copies or

phonorecords made under this clause; and

(2) except for one copy or phonorecord that may be preserved exclusively
for archival purposes, the copies or phonorecords are destroyed within seven

years from the date the transmission program was first transmitted to the

public.

(c) Notwithstanding the provisions of section 106, it is not an infringement
of copyright for a governmental body or other nonprofit organization to make
for distribution no more than one copy or phonorecord, for each transmitting
organization specified in clause (2) of this subsection, of a particular transmission
program embodying a performance of a nondramatic musical work of a religious
nature, or of a sound recording of such a musical work, if —

(1) there is no direct or indirect charge for making or distributing any such
copies or phonorecords; and

(2) none of such copies or phonorecords is used for any performance other
than a single transmission to the public by a transmitting organization entitled
to transmit to the public a performance of the work under a license or transfer
of the copyright; and

(3) except for one copy or phonorecord that may be preserved exclusively for
archival purposes, the copies or phonorecords are all destroyed within one year
from the date the transmission program was first transmitted to the public.
(d) Notwithstanding the provisions of section 106, it is not an infringement of

copyright for a governmental body or other nonprofit organization entitled to
transmit a performance of a work under section 110(8) to make no more than ten
copies or phonorecords embodying the performance, or to permit the use of any
such copy or phonorecord by any governmental body or nonprofit organization
entitled to transmit a performance of a work under section 110(8), if—

(1) any such copy or phonorecord is retained and used solely by the orga-
nization that made it, or by a governmental body or nonprofit organization
entitled to transmit a performance of a work under section 110(8), and no
further copies or phonorecords are reproduced from it; and

(2) any such copy or phonorecord is used solely for transmissions authorized
under section 110(8), or for purposes of archival preservation or security; and

(3) the governmental body or nonprofit organization permitting any use of
any such copy or phonorecord by any governmental body or nonprofit orga-
nization under this subsection does not make any charge for such use.
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Subject Matter and Scope of Copyright §112

(e) StaTUTORY LICENSE.—(1) A transmitting organization entitled to trans-
mit to the public a performance of a sound recording under the limitation on
exclusive rights specified by section 114(d)(1)(C)(iv) or under a statutory license
in accordance with section 114(f) is entitled to a statutory license, under the con-
ditions specified by this subsection, to make no more than 1 phonorecord of the
sound recording (unless the terms and conditions of the statutory license allow

“for more), if the following conditions are satisfied:

(A) The phonorecord is retained and used solely by the transmitting orga-
nization that made it, and no further phonorecords are reproduced from it.

(B) The phonorecord is used solely for the transmitting organization’s
own transmissions originating in the United States under a statutory license
in accordance with section 114(f) or the limitation on exclusive rights speci-
fied by section 114(d)(1)(C)(iv).

(C) Unless preserved exclusively for purposes of archival preservation,
the phonorecord is destroyed within 6 months from the date the sound
recording was first transmitted to the public using the phonorecord.

(D) Phonorecords of the sound recording have been distributed to the
public under the authority of the copyright owner or the copyright owner
authorizes the transmitting entity to transmit the sound recording, and the
transmitting entity makes the phonorecord under this subsection from a
phonorecord lawfully made and acquired under the authority of the copy-
right owner.

(2) Notwithstanding any provision of the antitrust laws, any copyright own-
ers of sound recordings and any transmitting organizations entitled to a statu-
tory license under this subsection may negotiate and agree upon royalty rates
and license terms and conditions for making phonorecords of suck sound re-
cordings under this section and the proportionate division of fees paid among
copyright owners, and may designate common agents to negotiate, agree to,
pay, or receive such royalty payments.

(3) Proceedings under chapter 8 shall determine reasonable rates and terms
of royalty payments for the activities specified by paragraph (1) during the
5-year period beginning on January 1 of the second year following the year
in which the proceedings are to be commenced, or such other period as the
parties may agree. Such rates shall include a minimum fee for each type of
service offered by transmitting organizations. Any copyright owners of sound
recordings or any transmitting organizations entitled to a statutory license
under this subsection may submit to the Copyright Royalty Judges licenses
covering such activities with respect to such sound recordings. The parties to
each proceeding shall bear their own costs.

(4) The schedule of reasonable rates and terms determined by the Copy-
. right Royalty Judges shall, subject to paragraph (5), be binding on all copy-
' right owners of sound recordings and transmitting organizations entitled to

-
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a statutory license under this subsection during the 5-year period specified
in paragraph (3), or such other period as the parties may agree. Such rates
shall include a minimum fee for each type of service offered by transmit-
ting organizations. The Copyright Royalty Judges shall establish rates that
most clearly represent the fees that would have been negotiated in the mar-
ketplace between a willing buyer and a willing seller. In determining such
rates and terms, the Copyright Royalty Judges shall base their decision on eco-
nomic, competitive, and programming information presented by the parties,
including—

(A) whether use of the service may substitute for or may promote the
sales of phonorecords or otherwise interferes with or enhances the copy-
right owner’s traditional streams of revenue; and ’

(B) the relative roles of the copyright owner and the transmitting organi-
zation in the copyrighted work and the service made available to the public
with respect to relative creative contribution, technological contribution,
capital investment, cost, and risk.

* In establishing such rates and terms, the Copyright Royalty Judges may con-
sider the rates and terms under voluntary license agreements described in para-
graphs (2) and (3). The Copyright Royalty Judges shall also establish require-
ments by which copyright owners may receive reasonable notice of the use of
their sound recordings under this section, and under which records of such use
shall be kept and made available by transmitting organizations entitled to obtain
a statutory license under this subsection.

(5) License agreements voluntarily negotiated at any time between 1 or more
copyright owners of sound recordings and 1 or more transmitting organiza-
tions entitled to obtain a statutory license under this subsection shall be given
effect in lieu of any decision by the Librarian of Congress or determination by
the Copyright Royalty Judges.

(6)(A) Any person who wishes to make a phonorecord of a sound recording
under a statutory license in accordance with this subsection may do so without
infringing the exclusive right of the copyright owner of the sound recording
under section 106(1) —

(i) by complying with such notice requirements as the Copyright Roy-
alty Judges shall prescribe by regulation and by paying royalty fees in
accordance with this subsection; or

(i) if such royalty fees have not been set, by agreeing to pay such roy-
alty fees as shall be determined in accordance with this subsection.

(B) Any royalty payments in arrears shall be made on or before the 20th
day of the month next succeeding the month in which the royalty fees are
set.

(7) If a transmitting organization entitled to make a phonorecord under
this subsection is prevented from making such phonorecord by reason of
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the application by the copyright owner of technical measures that prevent
the reproduction of the sound recording, the copyright owner shall make
available to the transmitting organization the necessary means for permitting
the making of such phonorecord as permitted under this subsection, if it
is technologically feasible and economically reasonable for the copyright
owner to do so. If the copyright owner fails to do so in a timely manner
in light of the transmitting organization’s reasonable business requirements,
the transmitting organization shall not be liable for a violation of section

1201(a)(1) of this title for engaging in such activities as are necessary to make

such phonorecords as permitted under this subsection.

(8) Nothing in this subsection annuls, limits, impairs, or otherwise affects
in any way the existence or value of any of the exclusive rights of the copyright
owners in a sound recording, except as otherwise provided in this subsec-
tion, or in a musical work, including the exclusive rights to reproduce and
distribute a sound recording or musical work, including by means of a digital
phonorecord delivery, under section 106(1), 106(3), and 115, and the right to
perform publicly a sound recording or musical work, including by means of
a digital audio transmission, under sections 106(4) and 106(6).

(£)(1) Notwithstanding the provisions of section 106, and without limiting the
application of subsection (b), it is not an infringement of copyright for a govern-
mental body or other nonprofit educational institution entitled under section
110(2) to transmit a performance or display to make copies or phonorecords of a
work that is in digital form and, solely to the extent permitted in paragraph (2), of
a work that is in analog form, embodying the performance or display to be used
for making transmissions authorized under section 110(2), if —

(A) such copies or phonorecords are retained and used solely by the body
or institution that made them, and no further copies or phonorecords are
reproduced from them, except as authorized under section 110(2); and

(B) such copies or phonorecords are used solely for transmissions autho-
rized under section 110(2).

(2) This subsection does not authorize the conversion of print or other
analog versions of works into digital formats, except that such conversion is
permitted hereunder, only with respect to the amount of such works autho-
rized to be performed or displayed under section 110(2), if —

(A) no digital version of the work is available to the institution; or

(B) the digital version of the work that is available to the institution is
subject to technological protection measures that prevent its use for sec-
tion 110(2).

(g) The transmission program embodied in a copy or phonorecord made un-
der this section is not subject to protection as a derivative work under this title
except with the express consent of the owners of copyright in the preexisting
works employed in the program.

Copyright Law of the United States 43




—_—
_-_—

Subject Matter and Scope of Copyright §114

§114 - Scope of exclusive rights in sound recordings*®

(a) The exclusive rights of the owner of copyright in a sound recording are
limited to the rights specified by clauses (1), (2), (3) and (6) of section 106, and do
not include any right of performance under section 106(4).

(b) The exclusive right of the owner of copyright in a sound recording under
clause (1) of section 106 is limited to the right to duplicate the sound recording in
the form of phonorecords or copies that directly or indirectly recapture the actual
sounds fixed in the recording. The exclusive right of the owner of copyrightina
sound recording under clause (2) of section 106 is limited to the right to prepare

-a derivative work in which the actual sounds fixed in the sound recording are
rearranged, remixed, or otherwise altered in sequence or quality. The exclusive
rights of the owner of copyright in a sound recording under clauses (1) and (2)
of section 106 do not extend to the making or duplication of another sound
recording that consists entirely of an independent fixation of other sounds, even
though such sounds imitate or simulate those in the copyrighted sound record-
ing. The exclusive rights of the owner of copyright in a sound recording under
clauses (1), (2), and (3) of section 106 do not apply to sound recordings included
in educational television and radio programs (as defined in section 397 of title 47)
distributed or transmitted by or through public broadcasting entities (as defined
by section 118(g)): Provided, That copies or phonorecords of said programs are
not commercially distributed by or through public broadcasting entities to the
general public.

(c) This section does not limit or impair the exclusive right to perform publicly,
by means of a phonorecord, any of the works specified by section 106(4).

(d) LimrrarioNs oN Excrusive RigaT. — Notwithstanding the provisions
of section 106(6)—
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(1) EXEMPT TRANSMISSIONS AND RETRANSMISSIONS. — The perform-
ance of a sound recording publicly by means of a digital audio transmission,
other than as a part of an interactive service, is not an infringement of section
106(6) if the performance is part of —

(A) a nonsubscription broadcast transmission;

(B) a retransmission of a nonsubscription broadcast transmission: Pro-
vided, That, in the case of a retransmission of a radio station’s broadcast
transmission —

(i) the radio station’s broadcast transmission is not willfully or repeat-
edly retransmitted more than a radius of 150 miles from the site of the
radio broadcast transmitter, however —

(I) the 150 mile limitation under this clause shall not apply when

a nonsubscription broadcast transmission by a radio station licensed

by the Federal Communications Commission is retransmitted on a

nonsubscription basis by a terrestrial broadcast station, terrestrial

translator, or terrestrial repeater licensed by the Federal Communica-
tions Commission; and

(1) in the case of a subscription retransmission of a nonsubscrip-
tion broadcast retransmission covered by subclause (I), the 150 mile
radius shall be measured from the transmitter site of such broadcast
retransmitter;

(ii) the retransmission is of radio station broadcast transmissions
that are—

(I) obtained by the retransmitter over the air;

(I1) not electronically processed by the retransmitter to deliver
separate and discrete signals; and

(II) retransmitted only within the local communities served by
the retransmitter;

(iii) the radio station’s broadcast transmission was being retransmit-
ted to cable systems (as defined in section 111(f)) by a satellite carrier
on January 1, 1995, and that retransmission was being retransmitted by
cable systems as a separate and discrete signal, and the satellite carrier
obtains the radio station’s broadcast transmission in an analog format:
Provided, That the broadcast transmission being retransmitted may em-
body the programming of no more than one radio station; or

(iv) the radio station’s broadcast transmission is made by a noncom-
mercial educational broadcast station funded on or after January 1,199s,
under section 396(k) of the Communications Act of 1934 (47 U.S.C.
396(k)), consists solely of noncommercial educational and cultural ra-
dio programs, and the retransmission, whether or not simultaneous, is
a nonsubscription terrestrial broadcast retransmission; or
(C) a transmission that comes within any of the following categories—
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(i) a prior or simultaneous transmission incidental to an exempt
transmission, such as a feed received by and then retransmitted by an
exempt transmitter: Provided, That such incidental fransmissions do not
include any subscription transmission directly for reception by members
of the public;

(ii) a transmission within a business establishment, confined to its
premises or the immediately surrounding vicinity;

(iii) a retransmission by any retransmitter, including a multichan-
nel video programming distributor as defined in section 602(12) of the
Communications Act of 1934 (47 U.S.C. 522 (12)), of a transmission by a
transmitter licensed to publicly perform the sound recording as a part of
that transmission, if the retransmission is simultaneous with the licensed
transmission and authorized by the transmitter; or

(iv) a transmission to a business establishment for use in the ordinary
course of its business: Provided, That the business recipient does not re-
transmit the transmission outside of its premises or the immediately sur-
rounding vicinity, and that the transmission does not exceed the sound
recording performance complement. Nothing in this clause shall limit
the scope of the exemption in clause (ii).

(2) STATUTORY LICENSING OF CERTAIN TRANSMISSIONS. —

The performance of a sound recording publicly by means of a subscrip-
tion digital audio transmission not exempt under paragraph (1), an eligible
nonsubscription transmission, or a transmission not exempt under paragraph
(1) that is made by a preexisting satellite digital audio radio service shall be
subject to statutory licensing, in accordance with subsection (f) if —

(A)(1) the transmission is not part of an interactive service;

(ii) except in the case of a transmission to a business establishment,
the transmitting entity does not automatically and intentionally cause
any device receiving the transmission to switch from one program chan-
nel to another; and

(iit) except as provided in section 1002(e), the transmission of the sound
recording is accompanied, if technically feasible, by the information
encoded in that sound recording, if any, by or under the authority of
the copyright owner of that sound recording, that identifies the title
of the sound recording, the featured recording artist who performs on
the sound recording, and related information, including information
concerning the underlying musical work and its writer;

(B) in the case of a subscription transmission not exempt under para-
graph (1) that is made by a preexisting subscription service in the same
transmission medium used by such service on July 31,1998, or in the case of
a transmission not exempt under paragraph (1) that is made by a preexist-
ing satellite digital audio radio service—
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. (i) the transmission does not exceed the sound recording perfor-
mance complement; and

(ii) the transmitting entity does not cause to be published by means

_of an advance program schedule or prior announcement the titles of
the specific sound recordings or phonorecords embodying such sound
recordings to be transmitted; and
(C) in the case of an eligible nonsubscription transmission or a subscrip-

tion transmission not exempt under paragraph (1) that is made by a new
subscription service or by a preexisting subscription service other than in
the same transmission medium used by such service on July 31,1998 —

(i) the transmission does not exceed the sound recording performance
complement, except that this requirement shall not apply in the case of
a retransmission of a broadcast transmission if the retransmission is
made by a transmitting entity that does not have the right or ability to
control the programming of the broadcast station making the broadcast
transmission, unless—

(I) the broadcast station makes broadcast transmissions —
(aa) in digital format that regularly exceed the sound recording
performance complement; or
(bb) in analog format, a substantial portion of which, on a
weekly basis, exceed the sound recording performance comple-
ment; and
(II) the sound recording copyright owner or its representative has
notified the transmitting entity in writing that broadcast transmis-
sions of the copyright owner’s sound recordings exceed the sound
recording performance complement as provided in this clause;

(ii) the transmitting entity does not cause to be published, or induce
or facilitate the publication, by means of an advance program schedule
or prior announcement, the titles of the specific sound recordings to be
transmitted, the phonorecords embodying such sound recordings, or,
other than for illustrative purposes, the names of the featured recording
artists, except that this clause does not disqualify a transmitting entity
that makes a prior announcement that a particular artist will be featured
within an unspecified future time period, and in the case of a retransmis-
sion of a broadcast transmission by a transmitting entity that does not
have the right or ability to control the programming of the broadcast
transmission, the requirement of this clause shall not apply to a prior
oral announcement by the broadcast station, or to an advance program
schedule published, induced, or facilitated by the broadcast station, if
the transmitting entity does not have actual knowledge and has not re-
ceived written notice from the copyright owner or its representative that
the broadcast station publishes or induces or facilitates the publication

—
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of such advance program schedule, or if such advance program schedule
is a schedule of classical music programming published by the broadcast
station in the same manner as published by that broadcast station on or
before September 30, 1998;

(iii) the transmission —

(I) is not part of an archived program of less than 5 hours duration;
(I1) is not part of an archived program of 5 hours or greater in du-
ration that is made available for a period exceeding 2 weeks;
(III) is not part of a continuous program which is of less than 3
hours duration; or
(IV) is not part of an identifiable program in which performances
of sound recordings are rendered in a predetermined order, other
than an archived or continuous program, that is transmitted at—
(aa) more than 3 times in any 2-week period that have been
publicly announced in advance, in the case of a program of less
than 1 hour in duration, or
(bb) more than 4 times in any 2-week period that have been
publicly announced in advance, in the case of a program of 1 hour
or more in duration, except that the requirement of this sub-
clause shall not apply in the case of a retransmission of a broad-
cast transmission by a transmitting entity that does not have the
right or ability to control the programming of the broadcast
transmission, unless the transmitting entity is given notice in
writing by the copyright owner of the sound recording that the
broadcast station makes broadcast transmissions that regularly
violate such requirement;

(iv) the transmitting entity does not knowingly perform the sound
recording, as part of a service that offers transmissions of visual im-
ages contemporaneously with transmissions of sound recordings, in a
manner that is likely to cause confusion, to cause mistake, or to deceive,
as to the affiliation, connection, or association of the copyright owner
or featured recording artist with the transmitting entity or a particular
product or service advertised by the transmitting entity, or as to the
origin, sponsorship, or approval by the copyright owner or featured
recording artist of the activities of the transmitting entity other than the
performance of the sound recording itself;

(v) the transmitting entity cooperates to prevent, to the extent feasible
without imposing substantial costs or burdens, a transmission recipient
‘or any other person or entity from automatically scanning the transmit-
ting entity’s transmissions alone or together with transmissions by other
transmitting entities in order to select a particular sound recording to be
transmitted to the transmission recipient, except that the requirement
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of this clause shall not apply to a satellite digital audio service that is in
operation, or that is licensed by the Federal Communications Commis-
sion, on or before July 31,1998;

(vi) the transmitting entity takes no affirmative steps to cause or in-
duce the making of a phonorecord by the transmission recipient, and if
the technology used by the transmitting entity enables the transmitting
entity to limit the making by the transmission recipient of phonorecords
of the transmission directly in a digital format, the transmitting entity
sets such technology to limit such making of phonorecords to the extent
permitted by such technology;

(vii) phonorecords of the sound recording have been distributed to
the public under the authority of the copyright owner or the copyright
owner authorizes the transmitting entity to transmit the sound record-
ing, and the transmitting entity makes the transmission from a phono-
record lawfully made under the authority of the copyright owner, except
that the requirement of this clause shall not apply to a retransmission
of a broadcast transmission by a transmitting entity that does not have

.the right or ability to control the programming of the broadcast trans-

mission, unless the transmitting entity is given notice in writing by the
copyright owner of the sound recording that the broadcast station makes
broadcast transmissions that regularly violate such requirement;

(viii) the transmitting entity accommodates and does not interfere
with the transmission of technical measures that are widely used by
sound recording copyright owners to identify or protect copyrighted
works, and that are technically feasible of being transmitted by the trans-
mitting entity without imposing substantial costs on the transmitting
entity or resulting in perceptible aural or visual degradation of the
digital signal, except that the requirement of this clause shall not apply
to a satellite digital audio service that is in operation, or that is licensed
under the authority of the Federal Communications Commission, on or
before July 31, 1998, to the extent that such service has designed, devel-
oped, or made commitments to procure equipment or technology that is
not compatible with such technical measures before such technical mea-
sures are widely adopted by sound recording copyright owners; and

(ix) the transmitting entity identifies in textual data the sound record-
ing during, but not before, the time it is performed, including the title
of the sound recording, the title of the phonorecord embodying such
sound recording, if any, and the featured recording artist, in a manner
to permit it to be displayed to the transmission recipient by the device or
technology intended for receiving the service provided by the transmit-
ting entity, except that the obligation in this clause shall not take effect
until 1 year after the date of the enactment of the Digital Millennium
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Copyright Act and shall not apply in the case of a retransmission of a
broadcast transmission by a transmitting entity that does not have the
right or ability to control the programming of the broadcast transmis-
sion, or in the case in which devices or technology intended for receiving
the service provided by the transmitting entity that have the capability to
display such textual data are not common in the marketplace.

(3) LICENSES FOR TRANSMISSIONS BY INTERACTIVE SERVICES. —

(A) No interactive service shall be granted an exclusive license under sec-
tion 106(6) for the performance of a sound recording publicly by means of
digital audio transmission for a period in excess of 12 months, except that
with respect to an exclusive license granted to an interactive service by a
licensor that holds the copyright to 1,000 or fewer sound recordings, the
period of such license shall not exceed 24 months: Provided, however, That
the grantee of such exclusive license shall be ineligible to receive another
exclusive license for the performance of that sound recording for a period
of 13 months from the expiration of the prior exclusive license.

(B) The limitation set forth in subparagraph (A) of this paragraph shall
not apply if—

(i) the licensor has granted and there remain in effect licenses under
section 106(6) for the public performance of sound recordings by means
of digital audio transmission by at least 5 different interactive services;
Provided, however, That each such license must be for a minimum of
10 percent of the copyrighted sound recordings owned by the licensor
that have been licensed to interactive services, but in no event less than
50 sound recordings; or

(ii) the exclusive license is granted to perform publicly up to 45 sec-
onds of a sound recording and the sole purpose of the performance is to
promote the distribution or performance of that sound recording.

(C) Notwithstanding the grant of an exclusive or nonexclusive license
of the right of public performance under section 106(6), an interactive
service may not publicly perform a sound recording unless a license has
been granted for the public performance of any copyrighted musical work
contained in the sound recording: Provided, That such license to publicly
perform the copyrighted musical work may be granted either by a per-
forming rights society representing the copyright owner or by the copy-
right owner.

(D) The performance of a sound recording by means of a retransmis-
sion of a digital audio transmission is not an infringement of section
106(6) if—

(i) the retransmission is of a transmission by an interactive service
licensed to publicly perform the sound recording to a particular member
of the public as part of that transmission; and
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(ii) the retransmission is simultaneous with the licensed transmission,
authorized by the transmitter, and limited to that particular member of
the public intended by the interactive service to be the recipient of the
transmission.

(E) For the purposes of this paragraph —

(i) a “licensor” shall include the licensing entity and any other entity
under any material degree of common ownership, management, or con-
trol that owns copyrights in sound recordings; and

(ii) a “performing rights society” is an association or corporation that
licenses the public performance of nondramatic musical works on be-
half of the copyright owner, such as the American Society of Composers,
Authors and Publishers, Broadcast Music, Inc., and SESAC, Inc.

(4) RIGHTS NOT OTHERWISE LIMITED. —

(A) Except as expressly provided in this section, this section does not
limit or impair the exclusive right to perform a sound recording publicly
by means of a digital audio transmission under section 106(6).

(B) Nothing in this section annuls or limits in any way—

(1) the exclusive right to publicly perform a musical work, including
by means of a digital audio transmission, under section 106(4);

* (ii) the exclusive rights in a sound recording or the musical work
embodied therein under sections 106(1), 106(2) and 106(3); or

(iii) any other rights under any other clause of section 106, or rem-
edies available under this title as such rights or remedies exist either
before or after the date of enactment of the Digital Performance Right
in Sound Recordings Act of 1995.

(C) Any limitations in this section on the exclusive right under section
106(6) apply only to the exclusive right under section 106(6) and not to any
other exclusive rights under section 106. Nothing in this section shall be
construed to annul, limit, impair or otherwise affect in any way the abil-
ity of the owner of a copyright in a sound recording to exercise the rights
under sections 106(1),106(2) and 106(3), or to obtain the remedies available
under this title pursuant to such rights, as such rights and remedies exist
either before or after the date of enactment of the Digital Performance
Right in Sound Recordings Act of 1995.

(e) AUTHORITY FOR NEGOTIATIONS. —

(1) Notwithstanding any provision of the antitrust laws, in negotiating statu-
tory licenses in accordance with subsection (f), any copyright owners of sound
recordings and any entities performing sound recordings affected by this sec-
tion may negotiate and agree upon the royalty rates and license terms and
conditions for the performance of such sound recordings and the proportion-
ate division of fees paid among copyright owners, and may designate common
agents on a nonexclusive basis to negotiate, agree to, pay, or receive payments.
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(2) For licenses granted under section 106(6), other than statutory licenses,
such as for performances by interactive services or performances that exceed
the sound recording performance complement—

(A) copyright owners of sound recordings affected by this section may
designate common agents to act on their behalf to grant licenses and re-
ceive and remit royalty payments: Provided, That each copyright owner
shall establish the royalty rates and material license terms and conditions
unilaterally, that is, not in agreement, combination, or concert with other
copyright owners of sound recordings; and

(B) entities performing sound recordings affected by this section may
designate common agents to act on their behalf to obtain licenses and col-
lect and pay royalty fees: Provided, That each entity performing sound re-
cordings shall determine the royalty rates and material license terms and
conditions unilaterally, that is, not in agreement, combination, or concert
with other entities performing sound recordings.

(f) Licenses FOR CERTAIN NONEXEMPT TRANSMISSIONS.

(1)(A) Proceedings under chapter 8 shall determine reasonable rates and
terms of royalty payments for subscription transmissions by preexisting sub-
scription services and transmissions by preexisting satellite digital audio radio
services specified by subsection (d)(2) during the 5-year period beginning on
January 1 of the second year following the year in which the proceedings are to
be commenced, except in the case of a different transitional period provided
under section 6(b)(3) of the Copyright Royalty and Distribution Reform Act
of 2004, or such other period as the parties may agree. Such terms and rates
shall distinguish among the different types of digital audio transmission ser-
vices then in operation. Any copyright owners of sound recordings, preexist-
ing subscription services, or preexisting satellite digital audio radio services
may submit to the Copyright Royalty Judges licenses covering such subscrip-
tion transmissions with respect to such sound recordings. The parties to each
proceeding shall bear their own costs.

(B) The schedule of reasonable rates and terms determined by the
Copyright Royalty Judges shall, subject to paragraph (3), be binding on all
copyright owners of sound recordings and entities performing sound re-
cordings affected by this paragraph during the 5-year period specified in
subparagraph (A), a transitional period provided under section 6(b)(3) of
the Copyright Royalty and Distribution Reform Act of 2004, or such other
period as the parties may agree. In establishing rates and terms for preexist-
ing subscription services and preexisting satellite digital audio radio services,
in addition to the objectives set forth in section 801(b)(1), the Copyright
Royalty Judges may consider the rates and terms for comparable types of
subscription digital audio transmission services and comparable circum-
stances under voluntary license agreements described in subparagraph (A).
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(C) The procedures under subparagraphs (A) and (B) also shall be initi-
ated pursuant to a petition filed by any copyright owners of sound record-
ings, any preexisting subscription services, or any preexisting satellite digital
audio radio services indicating that a new type of subscription digital au-
dio transmission service on which sound recordings are performed is or
is about to become operational, for the purpose of determining reason-
able terms and rates of royalty payments with respect to such new type of
transmission service for the period beginning with the inception of such
new type of service and ending on the date on which the royalty rates and
terms for subscription digital audio transmission services most recently
determined under subparagraph (A) or (B) and chapter 8 expire, or such
other period as the parties may agree.

(2)(A) Proceedings under chapter 8 shall determine reasonable rates and
terms of royalty payments for public performances of sound recordings by
means of eligible nonsubscription transmission services and new subscription
services specified by subsection (d)(2) during the 5-year period beginning on
January 1 of the second year following the year in which the proceedings are to
be commenced, except in the case of a different transitional period provided
under section 6(b)(3) of the Copyright Royalty and Distribution Reform Act
of 2004, or such other period as the parties may agree. Such rates and terms
shall distinguish among the different types of eligible nonsubscription trans-
mission services and new subscription services then in operation and shall
include a2 minimum fee for each such type of service. Any copyright owners
of sound recordings or any entities performing sound recordings affected by
this paragraph may submit to the Copyright Royalty Judges licenses covering
such eligible nonsubscription transmissions and new subscription services
with respect to such sound recordings. The parties to each proceeding shall
bear their own costs.

(B) The schedule of reasonable rates and terms determined by the
Copyright Royalty Judges shall, subject to paragraph (3), be binding on all
copyright owners of sound recordings and entities performing sound re-
cordings affected by this paragraph during the 5-year period specified in
subparagraph (A), a transitional period provided under section 6(b)(3) of
the Copyright Royalty and Distribution Act of 2004, or such other period
as the parties may agree. Such rates and terms shall distinguish among the
different types of eligible nonsubscription transmission services then in op-
eration and shall include a minimum fee for each such type of service, such
differences to be based on criteria including, but not limited to, the quantity
and nature of the use of sound recordings and the degree to which use of the
service may substitute for or may promote the purchase of phonorecords by
consumers. In establishing rates and terms for transmissions by eligible non-
subscription services and new subscription services, the Copyright Royalty
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Judges shall establish rates and terms that most clearly represent the rates and
terms that would have been negotiated in the marketplace between a willing
buyer and a willing seller. In determining such rates and terms, the Copy-
right Royalty Judges shall base [its]*® decision on economic, competitive and
programming information presented by the parties, including—

(i) whether use of the service may substitute for or may promote the
sales of phonorecords or otherwise may interfere with or may enhance
the sound recording copyright owner’s other streams of revenue from
its sound recordings; and

(ii) the relative roles of the copyright owner and the transmitting en-
tity in the copyrighted work and the service made available to the public
with respect to relative creative contribution, technological contribution,
capital investment, cost, and risk.

In establishing such rates and terms, the Copyright Royalty Judges may
consider the rates and terms for comparable types of digital audio trans-
mission services and comparable circumstances under voluntary license
agreements described in subparagraph (A).

(C) The procedures under subparagraphs (A) and (B) shall also be initiat-
ed pursuant to a petition filed by any copyright owners of sound recordings
or any eligible nonsubscription service or new subscription service indicat-
ing that a new type of eligible nonsubscription service or new subscription
service on which sound recordings are performed is or is about to become
operational, for the purpose of determining reasonable terms and rates of
royalty payments with respect to such new type of service for the period
beginning with the inception of such new type of service and ending on the
date on which the royalty rates and terms for preexisting subscription digi-
tal audio transmission services or preexisting satellite digital radio audio
services, as the case may be, most recently determined under subparagraph
(A) or (B) and chapter 8 expire, or such other period as the parties may
agree.

(3) License agreements voluntarily negotiated at any time between 1 or
more copyright owners of sound recordings and 1 or more entities performing
sound recordings shall be given effect in lieu of any decision by the Librarian
of Congress or determination by the Copyright Royalty Judges.

(4)(A) The Copyright Royalty Judges shall also establish requirements by
which copyright owners may receive reasonable notice of the use of their
sound recordings under this section, and under which records of such use
shall be kept and made available by entities performing sound recordings. The
notice and recordkeeping rules in effect on the day before the effective date of
the Copyright Royalty and Distribution Reform Act of 2004 shall remain in
effect unless and until new regulations are promulgated by the Copyright Roy-
alty Judges. If new regulations are promulgated under this subparagraph, the
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Copyright Royalty Judges shall take into account the substance and effect of
the rules in effect on the day before the effective date of the Copyright Royalty
and Distribution Reform Act of 2004 and shall, to the extent practicable, avoid
significant disruption of the functions of any designated agent authorized to
collect and distribute royalty fees.

(B) Any person who wishes to perform a sound recording publicly by
means of a transmission eligible for statutory licensing under this sub-
section may do so without infringing the exclusive right of the copyright
owner of the sound recording—

(i) by complying with such notice requirements as the Copyright Roy-
alty Judges shall prescribe by regulation and by paying royalty fees in
accordance with this subsection; or

(ii) if such royalty fees have not been set, by agreeing to pay such
royalty fees as shall be determined in accordance with this subsection.
(C) Any royalty payments in arrears shall be made on or before the twen-

tieth day of the month next succeeding the month in which the royalty fees

are set.

(5)(A) Notwithstanding section 112(e) and the other provisions of this sub-
section, the receiving agent may enter into agreements for the reproduction
and performance of sound recordings under section 112(e) and this section
by any 1 or more small commercial webcasters or noncommercial webcasters
during the period beginning on October 28, 1998, and ending on December
31, 2004, that, once published in the Federal Register pursuant to subpara-
graph (B), shall be binding on all copyright owners of sound recordings and
other persons entitled to payment under this section, in lieu of any determi-
nation by a copyright arbitration royalty panel] or decision by the Librarian
of Congress. Any such agreement for small commercial webcasters shall in-
clude provisions for payment of royalties on the basis of a percentage of rev-
enue or expenses, or both, and include a minimum fee. Any such agreement
may include other terms and conditions, including requirements by which
copyright owners may receive notice of the use of their sound recordings and
under which records of such use shall be kept and made available by small
commercial webcasters or noncommercial webcasters. The receiving agent
shall be under no obligation to negotiate any such agreement. The receiving
agent shall have no obligation to any copyright owner of sound recordings
or any other person entitled to payment under this section in negotiating any
such agreement, and no liability to any copyright owner of sound recordings
or any other person entitled to payment under this section for having entered
into such agreement.

(B) The Copyright Office shall cause to be published in the Federal Register
any agreement entered info pursuant to subparagraph (A). Such publication
shall include a statement containing the substance of subparagraph (C). Such
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agreements shall not be included in the Code of Federal Regulations. There-
after, the terms of such agreement shall be available, as an option, to any small
commercial webcaster or noncommercial webcaster meeting the eligibility
conditions of such agreement.

(C) Neither subparagraph (A) nor any provisions of any agreement entered
into pursuant to subparagraph (A), including any rate structure, fees, terms,
conditions, or notice and recordkeeping requirements set forth therein, shall
be admissible as evidence or otherwise taken into account in any administra-
tive, judicial, or other government proceeding involving the setting or adjust-
ment of the royalties payable for the public performance or reproduction in
ephemeral phonorecords or copies of sound recordings, the determination of
terms or conditions related thereto, or the establishment of notice or record-
keeping requirements by the Librarian of Congress under paragraph (4) or
section 112(e)(4). It is the intent of Congress that any royalty rates, rate struc-
ture, definitions, terms, conditions, or notice and recordkeeping requirements,
included in such agreements shall be considered as a compromise motivated
by the unique business, economic and political circumstances of small web-
casters, copyright owners, and performers rather than as matters that would
have been negotiated in the marketplace between a willing buyer and a willing
seller, or otherwise meet the objectives set forth in section 8o1(b).

(D) Nothing in the Small Webcaster Settlement Act of 2002 or any agree-
ment entered into pursuant to subparagraph (A) shall be taken into account
by the United States Court of Appeals for the District of Columbia Circuit in
its review of the determination by the Librarian of Congress of July 8, 2002, of
rates and terms for the digital performance of sound recordings and ephem-
eral recordings, pursuant to sections 112 and 114.

(E) As used in this paragraph —

(i) the term “noncommercial webcaster” means a webcaster that—

(I) is exempt from taxation under section 501 of the Internal Revenue
Code of 1986 (26 U.S.C.501);

(I1) has applied in good faith to the Internal Revenue Service for ex-
emption from taxation under section 501 of the Internal Revenue Code
and has a commercially reasonable expectation that such exemption
shall be granted; or

(III) is operated by a State or possession or any governmental entity
or subordinate thereof, or by the United States or District of Columbia,
for exclusively public purposes;

(ii) the term “receiving agent” shall have the meaning given that term in
section 261.2 of title 37, Code of Federal Regulations, as published in the
Federal Register on July 8, 2002; and

(iii) the term “webcaster” means a person or entity that has obtained a com-
pulsory license under section 112 or 114 and the implementing regulations
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therefor to make eligible nonsubscription transmissions and ephemeral

recordings.

(F) The authority to make settlements pursuant to subparagraph (A) shall
expire December 15, 2002, except with respect to noncommercial webcasters
for whom the authority shall expire May 31, 2003.

(g) PROCEEDS FROM LICENSING OF TRANSMISSIONS. —

(1) Except in the case of a transmission licensed under a statutory license in
accordance with subsection (f) of this section—

(A) a featured recording artist who performs on a sound recording that
has been licensed for a transmission shall be entitled to receive payments
from the copyright owner of the sound recording in accordance with the
terms of the artist’s contract; and

(B) a nonfeatured recording artist who performs on a sound recording
that has been licensed for a transmission shall be entitled to receive pay-
ments from the copyright owner of the sound recording in accordance with
the terms of the nonfeatured recording artist’s applicable contract or other
applicable agreement.

(2) An agent designated to distribute receipts from the licensing of transmis-
sions in accordance with subsection (f) shall distribute such receipts as follows:

(A) 50 percent of the receipts shall be paid to the copyright owner of the
exclusive right under section 106(6) of this title to publicly perform a sound
recording by means of a digital audio transmission.

(B) 2¥% percent of the receipts shall be deposited in an escrow account
managed by an independent administrator jointly appointed by copyright
owners of sound recordings and the American Federation of Musicians (or
any successor entity) to be distributed to nonfeatured musicians (whether
or not members of the American Federation of Musicians) who have per-
formed on sound recordings.

(C) 2% percent of the receipts shall be deposited in an escrow account
managed by an independent administrator jointly appointed by copyright
owners of sound recordings and the American Federation of Television
and Radio Artists (or any successor entity) to be distributed to nonfeatured
vocalists (whether or not members of the American Federation of Televi-
sion and Radio Artists) who have performed on sound recordings.

(D) 45 percent of the receipts shall be paid, on a per sound recording
basis, to the recording artist or artists featured on such sound recording
(or the persons conveying rights in the artists’ performance in the sound
recordings).

(3) A nonprofit agent designated to distribute receipts from the licensing
of transmissions in accordance with subsection (f) may deduct from any of
its receipts, prior to the distribution of such receipts to any person or en-
tity entitled thereto other than copyright owners and performers who have
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elected to receive royalties from another designated agent and have notified
such nonprofit agent in writing of such election, the reasonable costs of such
agent incurred after November 1, 1995, in—
(A) the administration of the collection, distribution, and calculation
of the royalties;
(B) the settlement of disputes relating to the collection and calculation
of the royalties; and
(C) the licensing and enforcement of rights with respect to the mak-
ing of ephemeral recordings and performances subject to licensing under
section 112 and this section, including those incurred in participating in
negotiations or arbitration proceedings under section 112 and this section,
except that all costs incurred relating to the section 112 ephemeral record-
ings right may only be deducted from the royalties received pursuant to

section 112.

(4) Notwithstanding paragraph (3), any designated agent designated to dis-
tribute receipts from the licensing of transmissions in accordance with subsec-
tion (f) may deduct from any of its receipts, prior to the distribution of such
receipts, the reasonable costs identified in paragraph (3) of such agent incurred
after November 1, 1995, with respect to such copyright owners and performers
who have entered with such agent a contractual relationship that specifies that
such costs may be deducted from such royalty recelpts
(h) LicENSING TO AFFILIATES. —

(1) If the copyright owner of a sound recordlng hcenses an affiliated entity
the right to publicly perform a sound recording by means of a digital audio
transmission under section 106(6), the copyright owner shall make the li-
censed sound recording available under section 106(6) on no less favorable
terms and conditions to all bona fide entities that offer similar services, except
that, if there are material differences in the scope of the requested license with
respect to the type of service, the particular sound recordings licensed, the
frequency of use, the number of subscribers served, or the duration, then the
copyright owner may establish different terms and conditions for such other
services.

(2) The limitation set forth in paragraph (1) of this subsection shall not
apply in the case where the copyright owner of a sound recording licenses—

(A) an interactive service; or
(B) an entity to perform publicly up to 45 seconds of the sound record-
ing and the sole purpose of the performance is to promote the distribution
or performance of that sound recording.
(i) No ErrecT ON RoYArTIES FOR UNDERLYING WORKS. —License fees pay-

able for the public performance of sound recordings under section 106(6) shall
not be taken into account in any administrative, judicial, or other governmental
proceeding to set or adjust the royalties payable to copyright owners of musical
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works for the public performance of their works. It is the intent of Congress
that royalties payable to copyright owners of musical works for the public per-
formance of their works shall not be diminished in any respect as a result of the
rights granted by section 106(6).

(j) DeFINITIONS. —As used in this section, the following terms have the fol-
.lowing meanings:

(1) An “affiliated entity” is an entity engaging in digital audio transmissions
covered by section 106(6), other than an interactive service, in which the licen-
sor has any direct or indirect partnership or any ownership interest amounting
to 5 percent or more of the outstanding voting or nonvoting stock.

(2) An “archived program” is a predetermined program that is available
repeatedly on the demand of the transmission recipient and that is performed
in the same order from the beginning, except that an archived program shall
not include a recorded event or broadcast transmission that makes no more
than an incidental use of sound recordings, as long as such recorded event or
broadcast transmission does not contain an entire sound recording or feature
a particular sound recording.

(3) A “broadcast” transmission is a transmission made by a terrestrial broad-

" cast station licensed as such by the Federal Communications Commission.

(4) A “continuous program” is a predetermined program that is continu-
ously performed in the same order and that is accessed at a point in the pro-
gram that is beyond the control of the transmission recipient.

(5) A “digital audio transmission” is a digital transmission as defined in sec-
tion 101, that embodies the transmission of a sound recording. This term does
not include the transmission of any audiovisual work.

(6) An “eligible nonsubscription transmission” is a noninteractive nonsub-
scription digital audio transmission not exempt under subsection (d)(1) that
is made as part of a service that provides audio programming consisting, in
whole or in part, of performances of sound recordings, including retransmis-
sions of broadcast transmissions, if the primary purpose of the service is to
provide to the public such audio or other entertainment programming, and
the primary purpose of the service is not to sell, advertise, or promote particu-
lar products or services other than sound recordings, live concerts, or other
music-related events.

(7) An “interactive service” is one that enables a member of the public to
receive a transmission of a program specially created for the recipient, or on

- request, a transmission of a particular sound recording, whether or not as

part of a program, which is selected by or on behalf of the recipient. The abil-
ity of individuals to request that particular sound recordings be performed
for reception by the public at large, or in the case of a subscription service,
by all subscribers of the service, does not make a service interactive, if the
programming on each channel of the service does not substantially consist of
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sound recordings that are performed within 1 hour of the request or at a time
designated by either the transmitting entity or the individual making such
request. If an entity offers both interactive and noninteractive services (either
concurrently or at different times), the noninteractive component shall not be
treated as part of an interactive service.

(8) A “new subscription service” is a service that performs sound recordings
by means of noninteractive subscription digital audio transmissions and that
is not a preexisting subscription service or a preexisting satellite digital audio
radio service.

(9) A “nonsubscription” transmission is any transmission that is not a sub-
scription transmission.

(10) A “preexisting satellite digital audio radio service” is a subscription
satellite digital audio radio service provided pursuant to a satellite digital au-
dio radio service license issued by the Federal Communications Commission
on or before July 31,1998, and any renewal of such license to the extent of the
scope of the original license, and may include a limited number of sample
channels representative of the subscription service that are made available on
a nonsubscription basis in order to promote the subscription service.

(11) A “preexisting subscription service” is a service that performs sound
recordings by means of noninteractive audio-only subscription digital audio
transmissions, which was in existence and was making such transmissions
to the public for a fee on or before July 31, 1998, and may include a limited
number of sample channels representative of the subscription service that are
made available on a nonsubscription basis in order to promote the subscrip-
tion service.

(12) A “retransmission” is a further transmission of an initial transmission,
and includes any further retransmission of the same transmission. Except as
provided in this section, a transmission qualifies as a “retransmission” only if
it is simultaneous with the initial transmission. Nothing in this definition shall
be construed to exempt a transmission that fails to satisfy a separate element
required to qualify for an exemption under section 114(d)(1).

(13) The “sound recording performance complement” is the transmission
during any 3-hour period, on a particular channel used by a transmitting
entity, of no more than—

(A) 3 different selections of sound recordings from any one phonorecord
lawfully distributed for public performance or sale in the United States, if
no more than 2 such selections are transmitted consecutively; or

(B) 4 different selections of sound recordings—

(i) by the same featured recording artist; or
(ii) from any set or compilation of phonorecords lawfully distributed
together as a unit for public performance or sale in the United States,
if no more than three such selections are transmitted consecutively:
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Provided, That the transmission of selections in excess of the numerical
limits provided for in clauses (A) and (B) from multiple phonorecords shall
nonetheless qualify as a sound recording performance complement if the pro-
gramming of the multiple phonorecords was not willfully intended to avoid
the numerical limitations prescribed in such clauses.

(14) A “subscription” transmission is a transmission that is controlled and
limited to particular recipients, and for which consideration is required to be
paid or otherwise given by or on behalf of the recipient to receive the transmis-
sion or a package of transmissions including the transmission.

(15) A “transmission” is either an initial transmission or a retransmission.
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§ 801 - Copyright Royalty Judges; appointment and functions?

(a) ApPOINTMENT. — The Librarian of Congress shall appoint 3 full-time
Copyright Royalty Judges, and shall appoint 1 of the 3 as the Chief Copyright
Royalty Judge. The Librarian shall make appointments to such positions after

_ consultation with the Register of Copyrights.

(b) Funcrions. — Subject to the provisions of this chapter, the functions of
the Copyright Royalty Judges shall be as follows:

(1) To make determinations and adjustments of reasonable terms and rates
of royalty payments as provided in sections 112(e), 114, 115, 116, 118, 119, and
1004. The rates applicable under sections 114(f)(1)(B), 115, and 116 shall be cal-
culated to achieve the following objectives:

(A) To maximize the availability of creative works to the public.

(B) To afford the copyright owner a fair return for his or her creative work
and the copyright user a fair income under existing economic conditions.

(C) To reflect the relative roles of the copyright owner and the copyright
user in the product made available to the public with respect to relative
creative contribution, technological contribution, capital investinent, cost,
risk, and contribution to the opening of new markets for creative expres-
sion and media for their communication.

(D) To minimize any disruptive impact on the structure of the indus-
tries involved and on generally prevailing industry practices.

(2) To make determinations concerning the adjustment of the copy-
right royalty rates under section 111 solely in accordance with the following
provisions:

(A) The rates established by section 111(d)(1)(B) may be adjusted to
reflect —

(i) national monetary inflation or deflation; or

(ii) changes in the average rates charged cable subscribers for the basic
service of providing secondary transmissions to maintain the real con-
stant dollar level of the royalty fee per subscriber which existed as of the
date of October 19, 1976,

except that—

(I) if the average rates charged cable system subscribers for the basic
service of providing secondary transmissions are changed so that the
‘average rates exceed national monetary inflation, no change in the rates
established by section 111(d)(1)(B) shall be permitted; and

(II) no increase in the royalty fee shall be permitted based on any reduc-
tion in the average number of distant signal equivalents per subscriber.
The Copyright Royalty Judges may consider all factors relating to the

maintenance of such level of payments, including, as an extenuating fac-

tor, whether the industry has been restrained by subscriber rate regulating
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l authorities from increasing the rates for the basic service of providing sec-
ondary transmissions.

I (B) In the event that the rules and regulations of the Federal Communi-
cations Commission are amended at any time after April 15, 1976, to permit
the carriage by cable systems of additional television broadcast signals be-

l yond the local service area of the primary transmitters of such signals, the
royalty rates established by section 111(d)(1)(B) may be adjusted to ensure
that the rates for the additional distant signal equivalents resulting from

such carriage are reasonable in the light of the changes effected by the
amendment to such rules and regulations. In determining the reasonable-
ness of rates proposed following an amendment of Federal Communica-

II tions Commission rules and regulations, the Copyright Royalty Judges shall
consider, among other factors, the economic impact on copyright owners
-and users; except that no adjustment in royalty rates shall be made under

this subparagraph with respect to any distant signal equivalent or fraction
thereof represented by —

(i) carriage of any signal permitted under the rules and regulations

of the Federal Communications Commission in effect on April 15,1976,

or the carriage of a signal of the same type (that is, independent, net-
work, or noncommercial educational) substituted for such permitted

I signal; or

(ii) a television broadcast signal first carried after April 15, 1976, pur-
suant to an individual waiver of the rules and regulations of the Federal

. Communications Commission, as such rules and regulations were in

effect on April 15, 1976.
(C) In the event of any change in the rules and regulations of the Fed-

l eral Communications Commission with respect to syndicated and sports-
program exclusivity after April 15, 1976, the rates established by section

I 111(d)(1)(B) may be adjusted to assure that such rates are reasonable in

light of the changes to such rules and regulations, but any such adjustment
shall apply only to the affected television broadcast signals carried on those
systems affected by the change.

(D) The gross receipts limitations established by section 111(d){1) (C) and
(D) shall be adjusted to reflect national monetary inflation or deflation or
changes in the average rates charged cable system subscribers for the basic
service of providing secondary transmissions to maintain the real constant
dollar value of the exemption provided by such section, and the royalty rate
specified therein shall not be subject to adjustment.

r (3)(A) To authorize the distribution, under sections 111, 119, and 1007, of

those royalty fees collected under sections 111, 119, and 1005, as the case may be,
B to the extent that the Copyright Royalty Judges have found that the distribu-
. B tion of such fees is not subject to controversy.
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(B) In cases where the Copyright Royalty Judges determine that controversy
exists, the Copyright Royalty Judges shall determine the distribution of such
fees, including partial distributions, in accordance with section 111, 119, or 1007,
as the case may be.

(C) Notwithstanding section 804(b)(8), the Copyright Royalty Judges, at any
time after the filing of claims under section 111, 119, or 1007, may, upon motion
of one or more of the claimants and after publication in the Federal Register of
a request for responses to the motion from interested claimants, make a partial
distribution of such fees, if, based upon all responses received during the 30-
day period beginning on the date of such publication, the Copyright Royalty
Judges conclude that no claimant entitled to receive such fees has stated a
reasonable objection to the partial distribution, and all such claimants—

(1) agree to the partial distribution;

(ii) sign an agreement obligating them to return any excess amounts to
the extent necessary to comply with the final determination on the distribu-
tion of the fees made under subparagraph (B);

(iii) file the agreement with the Copyright Royalty Judges; and

(iv) agree that such funds are available for distribution.

(D) The Copyright Royalty Judges and any other officer or employee act-
ing in good faith in distributing funds under subparagraph (C) shall not be
held liable for the payment of any excess fees under subparagraph (C). The
Copyright Royalty Judges shall, at the time the final determination is made,
calculate any such excess amounts.

(4) To accept or reject royalty claims filed under sections 111, 119, and 1007,
on the basis of timeliness or the failure to establish the basis for a claim.

(5) To accept or reject rate adjustment petitions as provided in section 804
and petitions to participate as provided in section 803(b) (1) and (2).

(6) To determine the status of a digital audio recording device or a digital au-
dio interface device under sections 1002 and 1003, as provided in section 1010.

(7)(A) To adopt as a basis for statutory terms and rates or as a basis for
the distribution of statutory royalty payments, an agreement concerning such
matters reached among some or all of the participants in a proceeding at any
time during the proceeding, except that—

(i) the Copyright Royalty Judges shall provide to those that would be
bound by the terms, rates, or other determination set by any agreement
in a proceeding to determine royalty rates an opportunity to comment on
the agreement and shall provide to participants in the proceeding under
section 803(b)(2) that would be bound by the terms, rates, or other determi-
nation set by the agreement an opportunity to comment on the agreement
and object to its adoption as a basis for statutory terms and rates; and

(ii) the Copyright Royalty Judges may decline to adopt the agreement
as a basis for statutory terms and rates for participants that are not parties

i
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to the agreement, if any participant described in clause (i) objects to the

agreement and the Copyright Royalty Judges conclude, based on the record

before them if one exists, that the agreement does not provide a reasonable
basis for setting statutory terms or rates.

(B) License agreements voluntarily negotiated pursuant to section 112(e)(5),
114(£)(3), 135(c)3)(E)(i), 116(c), or 118(b)(2) that do not result in statutory terms
and rates shall not be subject to clauses (i) and (ii) of subparagraph (A).

(C) Interested parties may negotiate and agree to, and the Copyright Roy-
alty Judges may adopt, an agreement that specifies as terms notice and record-
keeping requirements that apply in lieu of those that would otherwise apply
under regulations.

(8) To perform other duties, as assigned by the Register of Copyrights with-
in the Library of Congress, except as provided in section 802(g), at times when
Copyright Royalty Judges are not engaged in performing the other duties set
forth in this section.

(c) Rurings. —The Copyright Royalty Judges may make any necessary proce-
dural or evidentiary rulings in any proceeding under this chapter and may, before
commencing a proceeding under this chapter, make any such rulings that would
apply to the proceedings conducted by the Copyright Royalty Judges.

(d) ADMINISTRATIVE SUPPORT. — The Librarian of Congress shall provide
the Copyright Royalty Judges with the necessary administrative services related
to proceedings under this chapter.

(e) LocaTion 1 LIBRARY oF CoNGREss. — The offices of the Copyright Roy-
alty Judges and staff shall be in the Library of Congress.

(f) ErrECTIVE DATE OF ACTIONS. —On and after the date of the enactment
of the Copyright Royalty and Distribution Reform Act of 2004, in any case in
which time limits are prescribed under this title for performance of an action
with or by the Copyright Royalty Judges, and in which the last day of the pre-
scribed period falls on a Saturday, Sunday, holiday, or other nonbusiness day
within the District of Columbia or the Federal Government, the action may be
taken on the next succeeding business day, and is effective as of the date when
the period expired.

§802 - Copyright Royalty Judgeships; staff?

(a) QuALirICATIONS OF COPYRIGHT ROYALTY JUDGES. —

(1) In gENERAL.—Each Copyright Royalty Judge shall be an attorney
who has at least 7 years of legal experience. The Chief Copyright Royalty
Judge shall have at least 5 years of experience in adjudications, arbitrations,
or court trials. Of the other 2 Copyright Royalty Judges, 1 shall have sig-
nificant knowledge of copyright law, and the other shall have significant
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knowledge of economics. An individual may serve as a Copyright Royalty
Judge only if the individual is free of any financial conflict of interest under
subsection (h).

(2) DeriNiTION. — In this subsection, the term “adjudication” has the mean-
ing given that term in section 551 of title 5, but does not include mediation.
(b) Stare.—The Chief Copyright Royalty Judge shall hire 3 full-time staff

members to assist the Copyright Royalty Judges in performing their functions.
(c) TerMs. — The individual first appointed as the Chief Copyright Royalty
Judge shall be appointed to a term of 6 years, and of the remaining individuals

first appointed as Copyright Royalty Judges, 1 shall be appointed to a term of 4

years, and the other shall be appointed to a term of 2 years. Thereafter, the terms
of succeeding Copyright Royalty Judges shall each be 6 years. An individual serv-
ing as a Copyright Royalty Judge may be reappointed to subsequent terms. The
term of a Copyright Royalty Judge shall begin when the term of the predecessor
of that Copyright Royalty Judge ends. When the term of office of a Copyright
Royalty Judge ends, the individual serving that term may continue to serve until
a successor is selected.
(d) VAcANCIES OR INCAPACITY, —

(1) Vacancies.—If a vacancy should occur in the position of Copyright
Rovyalty Judge, the Librarian of Congress shall act expeditiously to fill the va-
cancy, and may appoint an interim Copyright Royalty Judge to serve until an-
other Copyright Royalty Judge is appointed under this section. An individual
appointed to fill the vacancy occurring before the expiration of the term for
which the predecessor of that individual was appointed shall be appointed for
the remainder of that term.

(2) IncapaciTy. —In the case in which a Copyright Royalty Judge is tem-
porarily unable to perform his or her duties, the Librarian of Congress may
appoint an interim Copyright Royalty Judge to perform such duties during
the period of such incapacity.

(e) COMPENSATION. —

(1) Jupaes. —The Chief Copyright Royalty Judge shall receive compensa-
tion at the rate of basic pay payable for level AL-1 for administrative law judges
pursuant to section 5372(b) of title 5, and each of the other two Copyright Roy-
alty Judges shall receive compensation at the rate of basic pay payable for level
AL-2 for administrative law judges pursuant to such section. The compensation
of the Copyright Royalty Judges shall not be subject to any regulations adopted
by the Office of Personnel Management pursuant to its authority under section
5376(b)(2) of title 5.

(2) STAFF MEMBERS. — Of the staff members appointed under subsection
(b)—

(A) the rate of pay of 1 staff member shall be not more than the basic rate
of pay payable for level 10 of GS-15 of the General Schedule;
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(B) therate of pay of 1 staff member shall be not less than the basic rate
of pay payable for GS-13 of the General Schedule and not more than the
basic rate of pay payable for level 10 of GS-14 of such Schedule; and

(C) the rate of pay for the third staff member shall be not less than the
basic rate of pay payable for GS-8 of the General Schedule and not more
than the basic rate of pay payable for level 10 of GS-11 of such Schedule.
(3) LocaLrty pAY.— All rates of pay referred to under this subsection shall

include locality pay.
(f) INDEPENDENCE OF COPYRIGHT ROYALTY JUDGE. —
(1) In MAKING DETERMINATIONS. —

(A) In GeENERAL. — (i) Subject to subparagraph (B) and clause (ii) of this
subparagraph, the Copyright Royalty Judges shall have full independence
in making determinations concerning adjustments and determinations of
copyright royalty rates and terms, the distribution of copyright royalties,
the acceptance or rejection of royalty claims, rate adjustment petitions, and
petitions to participate, and in issuing other rulings under this title, except
that the Copyright Royalty Judges may consult with the Register of Copy-
rights on any matter other than a question of fact.

(ii) One or more Copyright Royalty Judges may, or by motion to the
Copyright Royalty Judges, any participant in a proceeding may, request
from the Register of Copyrights an interpretation of any material ques-
tions of substantive law that relate to the construction of provisions of this
title and arise in the course of the proceeding. Any request for a written
interpretation shall be in writing and on the record, and reasonable provi-
sion shall be made to permit participants in the proceeding to comment
on the material questions of substantive law in a manner that minimizes
duplication and delay. Except as provided in subparagraph (B), the Regis-
ter of Copyrights shall deliver to the Copyright Royalty Judges a written
response within 14 days after the receipt of all briefs and comments from
the participants. The Copyright Royalty Judges shall apply the legal in-
terpretation embodied in the response of the Register of Copyrights if it
is timely delivered, and the response shall be included in the record that

accompanies the final determination. The authority under this clause shall
not be construed to authorize the Register of Copyrights to provide an in-
terpretation of questions of procedure before the Copyright Royalty Judges,
the ultimate adjustments and determinations of copyright royalty rates and
terms, the ultimate distribution of copyright royalties, or the acceptance
or rejection of royalty claims, rate adjustment petitions, or petitions to
participate in a proceeding.
~ (B)NoveL QuesTIONs, —(i) In any case in which a novel material ques-
tion of substantive law concerning an interpretation of those provisions of
this title that are the subject of the proceeding is presented, the Copyright
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Royalty Judges shall request a decision of the Register of Copyrights, in
writing, to resolve such novel question. Reasonable provision shall be made
for comment on such request by the participants in the proceeding, in such
a way as to minimize duplication and delay. The Register of Copyrights
shall transmit his or her decision to the Copyright Royalty Judges within 30
days after the Register of Copyrights receives all of the briefs or comments
of the participants. Such decision shall be in writing and included by the
Copyright Royalty Judges in the record that accompanies their final deter-
mination. If such a decision is timely delivered to the Copyright Royalty
Judges, the Copyright Royalty Judges shall apply the legal determinations
embodied in the decision of the Register of Copyrights in resolving mate-
rial questions of substantive law.,

(ii) In clause (i), a “novel question of law” is a question of law that has not
been determined in prior decisions, determinations, and rulings described
in section 803(a).

(C) ConsurraTioN. —Notwithstanding the provisions of subparagraph
(A), the Copyright Royalty Judges shall consult with the Register of Copy-
rights with respect to any determination or ruling that would require that
any act be performed by the Copyright Office, and any such determination
or ruling shall not be binding upon the Register of Copyrights.

(D) REVIEW OF LEGAL CONCLUSIONS BY THE REGISTER OF COPY-
RIGHTS. — The Register of Copyrights may review for legal error the resolu-
tion by the Copyright Royalty Judges of a material question of substantive
law under this title that underlies or is contained in a final determination
of the Copyright Royalty Judges. If the Register of Copyrights concludes,
after taking into consideration the views of the participants in the pro-
ceeding, that any resolution reached by the Copyright Royalty Judges was
in material error, the Register of Copyrights shall issue a written decision
correcting such legal error, which shall be made part of the record of the
proceeding. The Register of Copyrights shall issue such written decision
not later than 60 days after the date on which the final determination
by the Copyright Royalty Judges is issued. Additionally, the Register of
Copyrights shall cause to be published in the Federal Register such writ-
ten decision, together with a specific identification of the legal conclusion
of the Copyright Royalty Judges that is determined to be erroneous. As to
conclusions of substantive law involving an interpretation of the statutory
provisions of this title, the decision of the Register of Copyrights shall be
binding as precedent upon the Copyright Royalty Judges in subsequent
proceedings under this chapter. When a decision has been rendered pursu-
ant to this subparagraph, the Register of Copyrights may, on the basis of
and in accordance with such decision, intervene as of right in any appeal of
a final determination of the Copyright Royalty Judges pursuant to section

-
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Circuit. If, prior to intervening in such an appeal, the Register of Copy-
rights gives notification to, and undertakes to consult with, the Attorney
General with respect to such intervention, and the Attorney General fails,
within a reasonable period after receiving such notification, to intervene in

such appeal, the Register of Copyrights may intervene in such appeal in his

or her own name by any attorney designated by the Register of Copyrights

for such purpose. Intervention by the Register of Copyrights in his or her
own name shall not preclude the Attorney General from intervening on
behalf of the United States in such an appeal as may be otherwise provided
or required by law.

(E) ERFECT ON JUDICIAL REVIEW.— Nothing in this section shall be
interpreted to alter the standard applied by a court in reviewing legal deter-
minations involving an interpretation or construction of the provisions of
this title or to affect the extent to which any construction or interpretation
of the provisions of this title shall be accorded deference by a reviewing
court,

(2) PERFORMANCE APPRAISALS. —

(A) In GENERAL.— Notwithstanding any other provision of law or any
regulation of the Library of Congress, and subject to subparagraph (B), the
Copyright Royalty Judges shall not receive performance appraisals.

(B) RELATING TO SANCTION OR REMOVAL.— To the extent that the Li-
brarian of Congress adopts regulations under subsection (h) relating to
the sanction or removal of a Copyright Royalty Judge and such regulations
require documentation to establish the cause of such sanction or removal,
the Copyright Royalty Judge may receive an appraisal related specifically to
the cause of the sanction or removal.

(g) InconsisTENT DuTies BARRED. —No Copyright Royalty Judge may un-
dertake duties that conflict with his or her duties and responsibilities as a Copy-
right Royalt